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Arabic—-English—Arabic Legal Translation provides a groundbreaking investigation of the
issues found in legal translation between Arabic and English. Drawing on a contrastive—
comparative approach, it analyses parallel authentic legal documents in both Arabic and
English to examine the features of legal discourse in both languages and uncover the different
translation techniques used. In so doing, it addresses the following questions:

What are the features of English and Arabic legal texts?

What are the similarities and differences of English and Arabic legal texts?

What are the difficult areas of legal translation between English and Arabic legal texts?
What are the techniques for translating these difficult areas on the lexical and syntactic
levels?

Features include:

e a thorough description of the features of legal translation in both English and Arabic,
drawing on new empirical research, corpus data analysis and strategic two-way com-
parisons between source texts and target texts

e coverage of a broad range of topics including an outline of the chosen framework for
data analysis, a historical survey of legal discourse developments in both Arabic and
English and detailed analyses of legal literature at both the lexical and syntactic levels

e attention to common areas of difficulty such as Shari‘ah Law terms, archaic terms and
model auxiliaries

e many examples and excerpts from a wide selection of authentic legal documents, re-
inforced by practical discussion points, exercises and practice drills to encourage active
engagement with the material and opportunities for hands-on learning.

Wide-ranging, scholarly and thought-provoking, this will be a valuable resource for advanced
undergraduates and postgraduates on Arabic, translation studies and comparative linguistics
courses. It will also be essential reading for translation professionals and researchers working
in the field.

Hanem El-Farahaty is Teaching Fellow in the Department of Arabic and Middle Eastern
Studies at the University of Leeds, UK, and an Associate of the Higher Education Academy.
She is also a Lecturer in the University of Mansoura, Egypt.
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1 Introduction

1.1 AIMS OF THE BOOK

This book aims to present an account of legal translation between English and Arabic. The
primary objective, therefore, is to analyse the common features of legal discourse in both
languages, be they lexical, syntactic, or textual. Analysing the features of legal Arabic;
contrasting them with the features of legal English is a pioneering step in the study of legal
discourse. Such a comparison will help us come up with a list of the similarities and differ-
ences between both languages. This paves the way to figuring out the common difficult
linguistic areas that a translator needs to consider when translating legal discourse between
both languages. In undertaking this investigation the book offers a broad set of topics that will
benefit many readers such as contrastive linguists, researchers undertaking contrastive English/
Arabic research, researchers in the field of translation in general and in legal translation in
particular, translation professionals and academics who are teaching translation modules for
undergraduate and postgraduate students. These are the topics that the book offers:

* a brief account of the historical background of legal translation and its presentation in
the literature

e athorough account of the features of English and Arabic legal discourse supported by
corpus-analysis

e the similarities and differences between both languages with regard to legal discourse

e the differences between the two languages; with a focus on some of the common difficult
areas (for example Shari‘ah Law terms, archaic terms, modal auxiliaries among others)'

* aninvestigation of how certain difficult areas have been rendered into the target text (TT).

I will adopt a contrastive approach to analyse the techniques used in translating an authentic
Arabic—English—Arabic parallel corpus. The reason why I have chosen to analyse texts from
both directions is two-fold: (i) to arrive at some reliable results and commonalities by looking
at one element from both directions; (ii) if one looks at the translation from one direction,
there is a possibility of the interference of the stylistic preferences from either language, so
an attempt to avoid such a possibility is also in mind.

1.2 HYPOTHESIS AND RESEARCH QUESTIONS

The underlying hypothesis for the study is that the mismatch between the features of English
and Arabic legal discourse results in some problematic areas in legal translation from and to
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these two languages. This mismatch at the lexical and/or the syntactic levels requires certain
techniques on the part of the translator. To check the validity of this hypothesis, we will
attempt to answer the following research questions:

What are the features of English and Arabic legal texts?

What are the similarities and differences of English and Arabic legal texts?

What are the difficult areas of legal translation between English and Arabic legal
texts?

What are the techniques for translating these difficult areas on the lexical and syntactic
levels?

By answering the above questions, the book will draw some conclusions about the nature of
legal discourse in Arabic compared to English and pave the way for more empirical and
corpus-based studies in this field which incidentally is under researched.

1.3 RESEARCH ON THE PROBLEMS OF LEGAL TRANSLATION:
A BRIEF REVIEW

Researchers have engaged in the study of legal translation such as Saréevié (1997), Alcaraz
Varé and Hughes (2002), Mayoral Asensio (2003) and Cao (2007) among others. Saréevi¢
(1997) presents an interdisciplinary study in law and translation theory, a study that is not
bound to one specific language or legal system. Cao (2007) has investigated the difficulties
of translating different types of legal texts such as private legal documents, domestic legisla-
tions and international legal instruments. Alcaraz Var6é and Hughes (2002) have focused on
pragmatic issues, such as problems of and ambiguities resulting from lack of correspondence
between two or more languages and legal systems. Matulewska (2007) has compared English
and Polish statutes and contracts. She has examined the problems connected with the Polish—
English and English—Polish translation of the texts belonging to a big variety of legal
subtypes. Mayoral Asensio (2003) has tackled the translation of official documents from
English into Spanish. In the field of English—Arabic translation, Alwazna (2013a) has written
Translating Hanbali Shart‘a Code from Arabic into English: The Books of ‘Sale’, ‘Hire’
and ‘Loan’ in Majallat al-Ahkam al-Shar ‘iyya by al-Qart (died in 1359 H/1940 AD). The
book discusses issues in the Arabic source text, such as the transformation of the lan-
guage of juristic Islamic texts into legal codes. It also analyses the translation problems of
this particular text into English. In 2013b, Alwazna has discussed the translation of Islamic
legal terms into English.

Nevertheless, the features of legal Arabic and the difficulties of legal translation between
Arabic and English are under researched. Emery (1989) wrote an article on the features of
Arabic legal discourse. Al-Bainy (2002) has referred, in one chapter of his Ph.D. thesis, to
additions and omissions in some Arabic—English official legal texts. Lack of English/Arabic
legal translation research may be attributed to the complex nature of the subject matter. It is
challenging to undertake research in an area that has long been neglected. This book,
however, will be considered a point of departure towards investigating this subject in a bit
more depth for future research, applying more approaches and advanced tools such as
corpus-based translation tools.
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1.4 METHODOLOGY

As has been stated in the research questions, this study will account for the similarities and
differences between English and Arabic legal language and contrastive linguistic analysis
will be used as a preliminary stage leading to defining the most common lexical and syntactic
mismatches. Hence, we will establish the difficult aspects of legal translation.

For the data analysis, the study adopts the Vinay and Darbelnet (1995) contrastive
analysis approach. This will help in highlighting the techniques used in translating authentic
Arabic-English—Arabic parallel corpus. ‘Techniques of adaptation’ cited in Alcaraz Vard
and Hughes (2002) will be useful tools for the methodology proposed above as
they have been applied for translating legal documents. Mona Baker’s (1992) levels of
equivalence will also add value to the method.

As the preliminary stage of the data analysis, I have presented alignment Arabic—English—
Arabic tables which give the ST/TT parallel examples along with the technique of translation.
The actual analysis itself, either on the lexical or the syntactic level, will be divided into two
stages, the first of which is quantitative where I have provided simple statistical analysis. This
helps to highlight the techniques used to translate the specified difficult areas. The second phase
provides a qualitative critical analysis in which I will critically comment on the techniques used
for translating the specified difficult elements and provide interpretation and/or suggestions for
the problematic areas when possible. It is worth mentioning that at the end of the practical chap-
ters that deal with data analysis, some practical exercises will be included. They will benefit
postgraduate translation students, translation academics and professionals, hence will help them
relate theory to practice, reflect on and discuss what they have learnt in the practical chapters.

1.5 DATA ANALYSIS

Various texts either in English or in Arabic will be used to analyse the features of English and
Arabic legal discourse. For the purpose of analysing some difficult areas in Arabic—English—
Arabic legal translation (for example religious, culture-specific and system-based terms;
archaic terms; passivization and modal auxiliaries), I have chosen a corpus of parallel
documents of three legal subtypes, namely: international (for example the UN documents)
legislative (constitutions and statutes) and official documents (for example certificates).?

1.6 STRUCTURE OF THE BOOK

This book consists of seven chapters which are summarized below:

Chapter 1: Introduction

Chapter 1 presents an outline of the book: rationale, methodology, data analysis and finally
a summary of the chapters.

Chapter 2: English and Arabic legal discourse and legal
translation

Chapter 2 gives a brief account of English and Arabic legal discourse. I also attempt in this
chapter to review the approaches of legal translation in the Western tradition and establish



Downloaded by [University of Sussex Library] at 07:52 26 March 2017

4 Arabic—English—Arabic Legal Translation

the link between legal translation and the most common approaches followed in general
translation theory in the twentieth century. One can argue that there was no specific legal
translation theory as such and that it was linked to the theories of the time (for example
linguistic theories). There has since been a shift in approaching legal translation with the
lawyers and theorists becoming more sceptical about the reliance on equivalence and
linguistic-based theories of legal translation and they have attempted to introduce other
function-based theories such as the skopos theory and the text type theory. The chapter
concludes with listing the subtypes of legal discourse which paves the way for Chapter 3.

Chapter 3: Features of English and Arabic legal discourse

Chapter 3 investigates the semantic, grammatical and textual features of legal discourse in
English and Arabic. Such an analysis is based on sample texts of different legal subtypes.
These texts include authentic published documents and others obtained from law profes-
sionals such as legislations, constitutions, contracts, court reports.

The aim of analyzing the features of English and Arabic legal language is to establish the
similarities and differences between them, hence, identify the difficult linguistic areas that a
translator is likely to face. At the end of this chapter, some practical exercises will be included
to help the readers compare, discuss and analyze the features of legal English and Arabic.
This will help them figure out the commonalities and differences between both languages
and prepare them for Chapter 4.

Chapter 4: Framework for data analysis

Chapter 4 deals with the methodology for the analysis of data. It falls into three parts, the
first of which starts with listing the relevant translation models that will provide tools for
data analysis. These models include Vinay and Darbelnet (1995), the techniques of adapta-
tion cited in Alcaraz Var6 and Hughes (2002) and levels of equivalence cited in Baker
(1992). 1t also introduces a contrastive study of the areas of difference between English and
Arabic (for example modal auxiliaries and passive structures). The second part will explain
the two-stage framework (both the quantitative and the qualitative analysis). The third part
lists the documents which will be investigated in Chapters 5 and 6.

Chapter 5: Analysis of Arabic—English—Arabic texts: the
lexical level

Chapter 5 aims to provide a contrastive analysis of the difficult areas on the lexical level
from Arabic into English and vice-versa with reference to three legal subtypes, namely:
international, legislative and official. These elements include religious (for example Shari‘ah
Law terms), culture-specific and system-based terms (for example civil partnership terms)
and archaic terms. Some practical exercises are included at the end of the chapter to help the
readers practice and apply what they have learnt. It will also teach them to reflect on the
above areas of difference.

Chapter 6: Analysis of Arabic—English—Arabic texts: the
syntactic level

Chapter 6 is concerned with the analysis of the areas of difference on the syntactic level,
namely, modal auxiliaries and passive structures from English into Arabic and vice versa.
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These two areas are particularly important to investigate since they are major areas of differ-
ence between English and Arabic and they are prominent in legal discourse. Modal auxil-
iaries, for example, can be problematic in terms of the meaning associated to them and their
negation. That is, associating the right modal with the right meaning is not an easy task and
if not carefully translated into the TT, it may lead to the wrong interpretations. This is also
true for the negation of modal auxiliaries since it is not straightforward due to the difference
between both areas in English and Arabic and if not appropriately rendered, meaning of the
TT negative message will be distorted. The passive is also an important area as it specifies
the overall information structure and defines agency. As it is not straightforward between the
two languages, rendition of it is worth considering in this book. Some practical exercises are
included at the end of the chapter to help the readers practice and reflect on the above areas.

Chapter 7: Conclusion and recommendations

Chapter 7 discusses the conclusions and findings of the book. It also suggests proposals for
further studies.
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2 English and Arabic legal
discourse and legal translation

2.1 INTRODUCTION

Chapter 2 gives a historical background of legal discourse and legal translation in the English
and Arabic traditions. It also presents the categories of legal translation with respect to func-
tions and categories of legal discourse. This chapter also reviews the approaches of legal
translation in the Western tradition. It explains the interface between general translation
theory and legal translation, hence presents different views on the most common theories
which researchers have opted to use for the transfer of legal language.

2.2 WHAT IS LEGAL TRANSLATION?

Since legal translation is bound by each language’s culture, it is not merely the transcoding
between the SL and the TL or as Cao (2007:10) puts it ‘rendering of legal texts from the
SL into the TL’. It is rather ‘a translation from one legal system into another — from the
source legal system into the target legal system’ (Saréevi¢, 1997:13). It involves all the legal
sub-text types which are used in various legal settings, whether a court, a national or inter-
national organization, a law book, a legal report, a birth certificate, a contract, among many
others.

2.3 HISTORICAL BACKGROUND OF LEGAL DISCOURSE AND
LEGAL TRANSLATION IN THE ENGLISH TRADITION

English legal discourse goes back to Ancient Greece with philosophers such as Socrates and
Plato advocating freedom and democracy. In Byzantium, the first bilingual encyclopaedic
dictionaries were introduced for the purposes of replacing Latin with Greek (Mattila,
2006:7).

During the Celtic invasion of the British Isles before the birth of Christ, England witnessed
the existence of Celtic lawyers ‘perpetuating a customary law in a learned archaic language’
(Mellinkoff, 1963:36). When the Anglo-Saxons invaded England in the fifth century AD,
contracts and pleadings could be traced to their reign and they ‘formed laws in their primi-
tive language that was rigid in both meaning and form’ (Gu, 2006:110). That is, laws were
affected by ‘the alliterative and rhythmical fashions of the day . . . the vein of rhythm runs
through the language of the law, sometimes in traditional oral words, sometimes carried over
into what is only written’ (Mellinkoff, 1963:36-37).
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Between 529 and 534, Corpus Juris Civilis®, one of the influential Roman jurisprudence
texts, was translated into numerous languages after its initial literal translation into Greek
pursuant to emperor Justinian’s approval. In this context, Saréevié¢ (1997:24) comments:
‘not only do the legal systems of the western world have their roots in Roman Law, but the
translation activities under Emperor Justinian also leave their mark on the history of legal
translation’.

During the Norman Conquest (1066), French and Latin were the languages of education.
The former being the language of writing and the latter being the language predominantly
spoken in the courts of Europe; it was normal for it to be used in England too (Beveridge,
2002:57). French became the language of legal proceedings for a period of 300 years (Haigh,
2004). Latin terms and word order were deliberately adopted for making the text appear
more sophisticated (ibid.). The linguistic legal effects of French did not ease straightaway
and they continued to have an impact for nearly a century before the real transition to using
English took place when ‘the domination of the law by French and Latin was over and in
1731 a new English for lawyers’ law was passed’ (Beveridge, 2002:59). Legal English,
however, continued to borrow from other languages at the time, French and Latin being two
of'them, and these borrowed terms continued to be used until today. In this context, Beveridge
(2002:57) comments: ‘what we know today as legal English did not begin its life as English
alone, but rather was predominantly French and Latin’. Bach and Cable (2002:11) mention
that ‘half of the English vocabulary is derived from Latin, be it directly or indirectly’.

In eleventh century France and Italy, the Justinian Corpus Juris Civilis, which was written
in Latin, was taught in the universities by ‘using monolingual glosses which expressed the
whole passage through textual interpretation or commentary and it continued during the
period” (Saréevi¢, 1997:27). A revolt against Latin was led in the thirteenth and fourteenth
centuries in Germany, Italy and France.

English as the language of the court proceedings started in 1362 and with the introduction
of Magna Carta which ‘became the great precedent for putting legislation into writing . . . in
theory at least everyone in England should have heard Magna Carta read out’ (Clanchy,
1993:264). Magna Carta was so influential that other countries managed to have similar docu-
ments of their own such as the United States’ Bill of Rights in 1791 (Garre, 1999:15-16).
Because the educated elites, who were responsible for writing the law, were well-versed in
Latin, it remained the language of the law. Following the introduction of the printing press in
1476 and the acceptance of the London Standard as the standard form of written English,
statutes began to be printed in English (Beveridge, 2002:58). Middle English commonly used
in the period after the Norman Conquest until 1476 is characterised by the existence of many
phrases which continued to exist until now such as thereby, hereinunder, herewith, etc . . .
The switch to or the increasing focus on English happened as a result of politics and perhaps
because of a greater fusion with English culture.

Awareness of the role of legal translation increased from the nineteenth century onwards
up until the advent of the twentieth century. During the first decade of the nineteenth century,
Napoleon established his civil code known as the Napoleonic Code (1804) which, though
not the first code, has been so successful that it has left its impact on the law of many other
countries such as Germany. The second half of the twentieth century witnessed the progress
in the translation movement in general and legal translation in particular. Legal translation
has long been playing a vital role in communication both nationally and internationally. This
role has become even more important due to globalization and the establishing of interna-
tional bodies (for example the UN). Thus, the need for multilingual legal translation has
increased significantly.
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In the following section, we will discuss the historical background of legal discourse and
legal translation in the Arabic tradition.

2.4 HISTORICAL BACKGROUND OF LEGAL DISCOURSE AND
LEGAL TRANSLATION IN THE ARABIC TRADITION

The existence of legal discourse in the Arabic tradition dates back to Babylon with the estab-
lishment of the code of Hammurabi. Hence, legal translation can be traced to Babylon* (2001
BC) with the establishment of Hammurabi’s translation centre which hired employees to
work on translation. Legal translation can also be traced to the second century BC. Mattila
(2006:7) comments that ‘the first legal text translated from one language to another, and
which has survived until today, is the peace treaty in two languages between the Egyptians
and the Hittites, dating back to 1271 B.C.".

Before the advent of Islam in the Arabian Peninsula, the law of the tribe was the only
acknowledged law. It was run by custom and shaped by loyalty to one’s tribe. Esposito
(1998:4) argues that:

The Arabs placed great emphasis on tribal ties, group loyalty or solidarity as the
source of power for a clan or tribe. Tribal affiliation and law were the basis not only
for identity but also for protection. The threat of family or group vendetta, the law
of retaliation was of vital importance in a society lacking a central political authority
or law.

The seventh century witnessed the rise of Islam, the Qur’an being its Holy Book and
Muslims’ reference, which has two main branches: ‘the beliefs and the Code of Laws’ as
explained by Shaltout (1987:87, 119) below:

The greater number of laws which make up the Islamic code are classified under these
two headings: worship and dealings. The latter includes dealings within the Muslim
Community, the family, monetary dealings, with non-Muslims both as individuals and
nations. Islamic Law has clearly stated the obligations of the Muslims in all areas of life
and the penalties to be inflicted for offences and irregularities.’

Treaties exist in the Muslim tradition after the Prophet’s hijrah; in 628 (6 AH), Prophet
Muhammad signed the treaty of Hudaybiyyah between the Medina Muslims and people of
Quraish in Mecca. In 637 (15 AH), the Caliph, ‘umar Ibn Al-Khattab (d. 644), signed a
treaty with the Patriarch of Jerusalem.

Translation in the Arabic tradition flourished in the Umayyad caliphate (661-750) and
reached its peak in the Abbasid era (750-1258) as Steiner (1998:272) argues: ‘translation is
said to have reached its peak either in the 2nd century AD in Alexandria or in the 8th and
9th century in Baghdad’. In the Umayyad era, under the rule of Abd al-Malik Ibn Marawan
(d. 705), Arabic was established as the uniform official language of the Empire, replacing
Greek in Damascus, Pahlavi in Iraq, and Coptic in Egypt (Baker and Hanna, 2009:330).
The Arabizing movement of that time ‘involved a certain amount of translation of official
documents’ (ibid.).

In the eighth and ninth centuries, the Abbasid era witnessed the golden age of translation,
especially during the reign of the caliph al-Mansur (d. 775) who ‘commissioned a number of
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translations and set up a translation chamber’ (Baker and Hanna, 2009:331), al-Rashid
(d. 809) who ‘supported translation activity and enlarged the translation chamber set up by
al-Mansur and al-Ma ’mun (d. 833) who founded the most celebrated centre of translation in
Arab history’ (ibid.). The establishment of Bayt al-Hikmah (the House of Wisdom) in the
ninth century helped in the progress of the translation activities. Texts from China, Persia,
Greece and India were translated from Syriac, Persian, Sanskrit and Greek into Arabic.
Hunayn Ibn Ishaq (d. 873), an outstanding figure in the history of the Arabic translation
theory in general and in the Abbasid period in particular translated works of Plato, Aristotle,
Galen and Hippocrates from Greek into Arabic. Not only were philosophy and logic trans-
lated at that time, but also other subjects were widely translated such as ‘mathematics,
astronomy, medicine, chemistry and politics’ (Baker and Hanna, 2009:330). Official transla-
tion activities for texts written in Syriac and Sanskrit also took place under the leadership of
Hunayn Ibn Ishaq (Delisle and Woodsworth, 1995:112).

The increasing interest in translation in the Abbasid era has made scholars aware of
the importance of developing translation methods and their linguistic competence. They
had faced a terminological problem as a result of dealing with the ‘voluminous works of
Persian, Indian, Greek and Roman philosophers and scientists’ (Bahumaid, 1994:135).
Thus, the need for dictionaries increased and documents were to be collected. Watt
maintains that ‘one of the difficulties met with by the translators during the 9th century was
that there was little original writing in Arabic on topics dealt with in the books they trans-
lated’ (1972:32). They were very keen on introducing new terms to the Arabic language
through one-to-one-word correspondence, or as Elmgrab (2011:493) puts it, ishtigag
(derivation). He (ibid.:495-498) listed other methods of forming new words in Arabic
which include: Arabicization (al-ta rib), blending (al-nahf) and borrowing. Bahumaid
(1994:135) and Holes (2004:311) list other ways, though not so different from Elmgrab’s
list, for coining new terms in that era: (i) derivation / al-ishtiqaaq; (ii) compounding /
al-tarkiib; (iii) analogy / al-giyaas; (iv) metaphor / al-majaaz; and (v) Arabicization for
proper names and foreign terms.

The techniques followed in the Abbasid era were not different from the techniques adopted
by Western translators at that time. Al-Jahiz (d. 869) author of Kitab al-Haywan and other
outstanding books, views the process of translation as follows:

O O (i 54 ymall it B aale ()5 hden ) u@gﬁmogsaoigwu;)mm{
e el s e 0 5S in Ll Jiall 54 il Aal 0 e
(quoted in Salama-Carr, 2006a:124)

The translator must demonstrate the same lucidity of expression and the same level of
knowledge as the author that he translates. He must know the source language very well
and the one into which he translates equally well.

(Salama-Carr, 2006a:124)

Arab translators tended to use both source-oriented and target-oriented methods of transla-
tion. They aimed to achieve fidelity and naturalness at the same time. For instance, the
ground rule was word-for-word translation but sometimes they moved away from this tech-
nique to that of omission, simplification, or transposition. They started at word level and
moved on to sentence level but they did not go further to text level. These techniques were
discussed later by Safadi (d. 1363) who described the two main methods of translation as
follows:
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The translator studies each individual Greek word and its meaning, chooses an Arabic
word of corresponding meaning and uses it.

The translator considers a whole sentence identical in meaning without concern for
correspondence of individual words.
(quoted in Guttas, 1998:142; and Montgomery, 2000:122)

Endress (quoted in Guttas, 1998:146) summarizes the characteristics of translation, ‘guide
fossils’, as he calls them as follows:

* The use of loan-words and transliterated Greek.

* The use of calques.

¢ The transition from pre-scientific use of Arabic equivalents.

* The formation of abstract nouns and other neologisms.

¢ Introductory, summarizing, transitional and connecting phrases.

Borrowing from Greek and Persian was one of the useful techniques: ‘Greek philosophical
and scientific works were translated into the lexicon of medieval classical Arabic’ (Holes,
2004:306). Among these borrowed terms from Greek are: faylasuf / philosopher; namus /
law, principle; ganun / law and others from Persian are ustaz / teacher; sijill / register
(ibid.).

Techniques of adaptations were also followed in the Arabic tradition. This is perhaps due
to the Arabic translators being fully aware of the difference between Greek and Arabic and
because they aimed at achieving naturalness. Kunitzch (quoted in Montgomery, 2000:126)
summarizes the main techniques of adaptations, which were apparent in the language of the
Arab translators as follows:

* phonetic transcription

e transcription with added prefixes

* replacement by common Arabic

* substitution by Arabic words that are related to but do not exactly parallel Greek
* substitution to older Arabic names

¢ simplifications for the sake of memory

¢ descriptive phrases that explain a transcribed name according to the Greek myth.

Not enough literature is available about the translation activities in the period from the thir-
teenth century up until the sixteenth century after the disintegration of the Islamic Empire
which resulted in ‘the establishment of rival caliphates in Egypt and Spain’ and ‘a series of
barbaric onslaughts by the Mongols eventually culminated in the destruction of Baghdad
and the slaughter of the caliph and his officials by Hulagu in 1258 (Baker and Hanna,
2009:334).

The Ottomans ruled the Islamic Empire between the sixteenth and the twentieth centuries.
Arabic continues to be the language of learning and Islamic jurisdiction. When Napoleon
invaded Egypt in 1798, he brought his own foreign interpreters ‘for reading out his decrees’
and ‘interpreting lawsuits and read out letters and statements’ (ibid.). Thus, the majority of
translation activities during Napoleon’s three year invasion were of ‘official documents and
legal decrees’ (ibid.). The nineteenth century witnessed a new era in translation supported by
the reformer ruler Mohamed Ali and led by the school of Alsun (tongues) that Rifa’ah
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Al-Tahtawi established. Translation from European languages (for example French) to
Arabic and Turkish of technical, scientific, literary texts were among the translation activities
at the time as well as geography, astronomy and mathematics. Students whom Mohamed Ali
sent in missions to France later acted as ‘interpreters for local government and foreign diplo-
mats in the area’ (Baker and Hanna, 2009:335).

Legal discourse continued to exist all over the world and it became more effective in the
twentieth century with the establishment of the League of Nations in 1919 and the United
Nations in 1945, and Arabic becoming one of the UN six official and working languages in
1973. Globalization has also brought all the peoples of the world together and the need for
legal translation became even more pertinent.®

2.5 CATEGORIES OF LEGAL TRANSLATION

Legal translation can be classified according to the functions of legal discourse and in rela-
tion to the legal discourse subtypes.

2.5.1 Legal translation with respect to functions of
legal discourse

Like any other special purpose texts, legal texts serve a certain function. According to Reiss
(2000), on text typology,’ legal texts serve an informative function where plain facts and
information are represented (Saréevi¢, 1997:7). According to Halliday’s functionalism,
special purpose texts have a representational function. To Newmark (1982), legal texts have
both directive and imperative function and for him (1988), they can have an expressive func-
tion. To Sager (1993), legal texts are informative for the general reader and directive for the
specific group of people. Cao (2007:10—11) gives the following classification for purposes
for legal translation:

1. Legal translation for the normative purpose.
2. Legal translation for the informative purpose.
3. Legal translation for legal or judicial purpose.

The first type includes multilingual legal instruments such as that of the UN and EU docu-
ments. They are parallel texts, authentic, legally equivalent and have the same communica-
tive function, though the languages are different. According to Cao (2007:11) this category
includes some other private text types such as contracts and other bilingual authentic docu-
ments. For instance, an Arabic birth certificate translated into English is considered to be as
legally authentic as an Arabic version.

The second type refers to those texts that have descriptive or contrastive functions such as
the translation of statutes, court decisions, scholarly works and other types of legal docu-
ments intended for giving information to the target readers. The ST will therefore be the only
authentic legal source and the others are solely used for reference purposes. In this case, both
the ST and the TT will have a different communicative function.

The third type of legal translation under Cao’s classification is both informative and
descriptive. It involves many legal subtypes such as court proceedings, contracts and agree-
ments, business or personal correspondence, records, certificates, witness statements and
expert reports.
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According to this classification, the book will be concerned with the analysis of the inter-
national (for example the UN documents), legislative texts (for example constitutions) and
official documents (for example certificates). For analysis of the legal features in Chapter 3,
samples from the different legal categories mentioned above will be dealt with.

2.5.2 Legal translation with respect to categories of
legal discourse

Researchers differ in categorizing English legal language. For Trosborg (1995a, 1995b), it is
considered one of the fields of specialized language, or language for specific purposes, to be
more precise. That is, it is listed among the medical language, scientific language, technical
language, etc. English legal language is also referred to as a sublanguage (Kittredge and
Lehrberger 1982; O’Barr 1982), a genre (Bhatia 1993), or a register (Kurzon 1989, 1997,
Danet 1985). These different labels are given to legal English with consideration of the
specific nature of legal language, be it lexical, syntactic, stylistic, or pragmatic. Kurzon
(1989:284 and 1997:120) distinguishes between ‘language of the law’ and ‘legal language’.
For him, the former includes ‘the language or the style used in documents that lay down
the law’ whereas the latter refers to ‘the language that is used when people talk about the
law, for example judges’ opinions and legal textbooks’. Kurzon (ibid.:121) adds that ‘legal
language is in fact a metalanguage used to talk about the law in a broad sense and the language
of the law is literally just the language in which the law is written’. Consider the following
classification:

Legal - -
I
I |
Language of the
law Legal language
I
[ |
— Contracts Written Spoken
—  Wills Judgment | Formal
speech
Witness
— Statutes Textbooks | questioning
—  Other types

Figure 2.1 Kurzon’s classification of legal discourse.
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Compared to Kurzon’s view, Trosborg (1997:20) views legal language as ‘a super-
ordinate’, an umbrella that covers all uses in the legal context. For her, the language of
the law is one of five sub-elements of legal language as follows:

Language in textbooks

Language -
of the courtroom Lawyers’ speech
» Judge declaring the law * To other lawyers
* To laymen

* Judge/council exchanges
* Counsel/witness exchanges

Legal documents

e Legislation

e Common law
e Contracts

¢ Deeds

Legal People talking
discourse about the law

Figure 2.2 Trosborg’s classification of legal discourse.

Cao (2007:9-10) gives another classification of legal texts as follows:

Judicial texts Legal scholarly

Produced in the texts
judicial process by
judicial officers
and other legal

Commentaries
produced by
academic lawyers

authorities
Legislative texts Private legal
. texts
International
Treaties Contracts
Multilingual Laws Leases
Domestic Statutes Wills

Legal texts

Figure 2.3 Cao’s classification of legal texts.
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Bouquet gives another classification of legal texts as primarily prescriptive, primarily
descriptive but also prescriptive and purely descriptive (quoted in Saréevié, 1997:11). The
first type includes laws, regulations, codes, contracts, treaties, conventions. This type of
texts describes a course of action that an individual ought to conform to. The second type of
legal texts includes judicial decisions and instruments such as actions, pleadings, briefs,
appeals, requests, petitions, etc. The third group of legal texts includes legal opinions, law
textbooks and articles.

Mayoral Asensio suggests dividing text types according to a continuum of ‘extremely
specialized — minimally specialized’. He argues that ‘any attempt to draw the line between
general and specialized is doomed to failure’ and that ‘there is not a clear frontier separating
general and specialized language, communication or translation, that every text and every
act of communication include, in different proportions, elements which can be characterized
as general and elements which can be characterized as specialized (2007:49-50).

Mayoral Asensio (2003) classifies the private legal texts under the category of ‘official
documents’. He (ibid.:1) argues that ‘official translation is not a well-defined activity
overlaps with fields such as legal translation and court translating.” Mayoral Asensio
(2007:49-53) comments on the classification of specialized translation as follows:

Fields of knowledge are not strictly isolated from each other, science, technology,
economy, law; civil law, property law, marriage law. And their categorization varies
according to time and place. Even when translation is frequently divided into scientific,
technical, economic and legal types, fuzzy boundaries among them are evident; further-
more, categories such as legal translation prove ill-defined.

It is clear from the previous discussion of legal discourse that classification of legal types
varies and that none of the scholars has managed to provide a conclusive classification. The
discussion also reveals that the boundaries between legal subcategories are fuzzy. For
instance, UN documents are classified under diplomatic documents and legislative
documents.

Schiffner’s (1997) discussion of the Strategies of Translating Political Texts is a good
example of such fuzziness of text types. She states that ‘a political text itself, however, is a
vague term. It is an umbrella term covering a variety of text types. Political discourse
includes both inner state and inter-state discourse® and it may take various forms. Examples
can be found in the form of bilateral or multilateral treaties, speeches . ..” (1997:120). She
later referred to bilateral and multilateral treaties as diplomatic text types: ‘quite a lot of
translation is being done in the diplomatic sphere. For example, bilateral and multilateral
treaties are instances of legal texts agreed and translated’ (1997:121).

Legal translation types are dependent on legal discourse types. That is, certain generaliza-
tions may be made regarding the correlation between the distribution of certain syntactic
patterns and a certain text type. To explain this argument, examples from the English legal
arena are given. First, all English statutes employ the same performative verb: ‘be it enacted’.
Also, in marriage ceremonies, this declarative act is always used: ‘I hereby pronounce you
man and wife’. Second, English statutes have one common structure: the title, the date, the
preamble, the enacting formula, the main body of parts, articles and sections and finally
schedules. Third, statutes employ a declarative mode of address. Fourth, the modal auxiliary
‘shall’ is a very distinctive feature of English legislations as a means of expressing obliga-
tion rather than referring to the future. Fifth, the style of address in the court is highly formal
so that the judge is addressed as “your lordship’ and ‘your honour’.
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2.6 APPROACHES TO LEGAL TRANSLATION: A BRIEF
REVIEW OF TRANSLATION THEORY

There is no one generally accepted theory of translation in the technical sense of a
coherent set of general propositions . . . but there are several theories in the broad sense
of a set of principles that are helpful in understanding the nature of translating or estab-
lishing criteria for evaluating a particular translated text.

(Nida, 2001:108)

Legal translation comes at the periphery between translation theory and language theory.
Researchers in this field often combine language theory and general translation theories in
their researches. Legal documents were considered as sacred and authoritative as the Bible
or the Qur’an (Tiersma, 1999:96). The goal behind this idea is attributed to the ‘mysterious-
ness, i.e. legal texts conveyed an assumed truth not to be comprehended by the human mind
but accepted on faith alone’ (Saréevié, 1997:25). The stages of development of legal transla-
tion since the Roman Empire till recent time, according to Saréevi¢ (1997:24) are given in
the following continuum:

strict literal — literal — moderately literal — near idiomatic — idiomatic —
co-drafting

The above continuum also represents the stages of development of general translation theory
prior to or during the twentieth century.® As legal discourse has been considered as sacred as
the Bible, translation of the law must have been affected by the approaches used for trans-
lating it. In this context, Saréevi¢ (1997:23) comments on the link between legal translation
(of authoritative texts) and Bible translation (of religious texts) as follows:

Since both legal and religious are normative, it is not surprising that the early history of
legal translation is most closely related to that of Bible translation, i.e. until the Middle
Ages when the first moderately literal translations of the Bible were made into vernac-
ular languages ... because of the authoritative status of legal texts, legal translation
remained under the grip of tradition much longer than other areas of translation.

She adds:

Like the word of God in the Scriptures, the letter of law also demanded strict literal
translation to protect it from heterodoxy. Thus, it was believed that the ‘word power’ of
such texts could be retained only by word-for-word translation.

(ibid.:25)

This shows that ‘literal translation’, giving the exact words of the ST in the TT, has been
followed in legal translation. One of the clear examples is the translation of the Corpus Juris
Civilis literally'® into Greek ‘to preserve the letter of the law’ (Saréevi¢, 1997:24).
Equivalence,'" pioneered by the American Bible translator Eugene Nida, has always
been the focus of the semantic-based theory. Nida distinguishes between formal and
dynamic equivalence. By the former is meant keeping the form and the content of the ST
through ‘gloss translation’.'” Nida (1993:116) maintains that ‘it is essential that formal
equivalence is stated primarily in terms of a comparison of the way in which the original
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receptors understood and appreciate the text and the way in which receptors of the translated
text understand and appreciate the translated text. Weisflog (1987:194) supports Nida’s
formal correspondence approach for translating quasi legislation or recommendations, such
as the UN, UNCTAD, business contracts, license agreements, general conditions of supply
and delivery (conditions of sale), among others.

Dynamic equivalence, in this context, refers to the ‘principle of equivalent effect’ (Nida,
1964:159). That is, the TL reader gets the same natural effect that the ST reader gets from
reading the ST. This recalls Schleiermacher’s (2004) ‘target-oriented’ approach or Venuti’s
‘domestication’ (1995), in which the foreign features of the ST are accommodated in the TT,
hence the text appears natural in the target culture. Munday (2001:146) maintains that
‘domestication entails translating in a transparent, fluent, invisible style in order to minimize
the foreignness of the TT’. In legal translation, Tomasek (1991:113) supports similar views.
He divides the translation process into ‘intrasemiotic’ and ‘intersemiotic’. The former refers
to transferring from the first semantic level (the legal language) to the second semantic level
(the legal metalanguage).'? By the latter is meant transferring from the SL and its culture to
the TL and its culture. That is, intrasemiotic translation occurs within the same sign system
(within one language), whereas intersemiotic translation happens from one sign system to
another (between two different languages).

In England, Newmark (1981) sees equivalence as a process of approximation between the
ST and the TT and there is no absolute equivalence between languages due to their incon-
gruity. Newmark does not question whether two texts are equivalent or not but he is more
interested in the ‘type and degree of translation equivalence they reveal’ (1981:47). He clas-
sifies translation into two main types: semantic and communicative; the former ‘attempts to
render as closely as the semantic and syntactic structures of the second language allow, the
exact contextual meaning in the original’ (ibid.:39), whereas the latter ‘attempts to produce
on its readers an effect as close as possible to that obtained by the readers of the original’
(ibid.).

Newmark’s writings about the translation of non-literary informative translation were
guided by hands-on experience and practicality. In (1982:376), he comments on the transla-
tion of authoritative texts, legal texts being one of them: ‘the language of authoritative
statements is likely to be literal and denotative, except where it is enforced by emotive
appeal’ as in the case of translating the Preamble of the Iraqi Constitution' into English. On
adaptation in translation, he argues:

I assume that the SL text is efficiently written and is specifically to the SL reader. The
translator will not have to adapt the text for the TL readers; the text will more or less
remain within the SL culture unless it is an international text relating to an international
organization.

(1982:376)

Equivalence remains a controversial issue in the Western tradition. In Germany, Werner
Koller’s ‘Equivalence in Translation Theory’ in Andrew Chesterman (1989) discussed
correspondence and equivalence; the former applies to contrastive linguistics whereas the
latter is more useful for translation studies. Koller supports ‘foreignization’:"* keeping the
foreign features of the ST in the TT in legal translation by insisting that ‘full adaptation
is not an accepted method of translation in legal texts as it results in semantic distortion’
(quoted in Rek-Harrop, 2008:9). The issue of equivalence in legal translation remains so
controversial that legal translators have failed to identify which type of equivalence to apply,
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although there were as many as 56 types of equivalence, but legal equivalence was not one
of them (Snell-Hornby, 1988:55).

Equivalence then should not be considered a one-to-one correspondence, rather, it should
be looked at from a number of variables, deviating from the rigid constraints of linguistic
theories'® to more sociocultural elements. This is when the advocates of pragmatics (for
example House 1997, Halliday 1985, Hatim and Mason 1997) have their say. Pym (2010:1)
comments on the Western translation theory reaction to ‘equivalence’ as follows:

Newer paradigms, however, then emphasized various aspects or problems that the theo-
ries of equivalence somehow overlooked: namely, the translation skopos or purpose
(challenging the dominant role of the source text), historical and cultural relativism
(challenging any absolute equivalence equations), localization (deceptively blurring the
divisions between translation and adaptation) and cultural translation (seeing translation
in terms of processes rather than an affair of texts).

Supporters of this trend raise some issues with regard to translation: (i) to whom is the target
text addressed? (ii) why is the target text being translated? (iii) what are the conventional
rules in the target culture for producing texts for that particular purpose? (iv) who wrote the
source text? (v) when and where was the source text written? (Sar¢evi¢, 1997:18).

House’s model (1997) derives from Halliday’s register analysis'”. It focuses on comparing
the ST and the TT to highlight the mismatches between them. The comparison is based on
three main pillars: lexis, syntax and the textual aspect, or to put it in House’s words, ‘theme-
dynamics, clausal linkage and iconic linkage’ (1997:66). Theme-dynamics refer to the text’s
thematic structure: cohesion; clausal linkage may be additive, or adversative; and iconic
linkage forming the parallelisms of structure (ibid.:67). She distinguishes between overt and
covert translation: the former is ST-directed and the latter is TT-directed. Chesterman and
Wagner (2002:50) argue that ‘overt translation preserves the stylistic indicators of the ST
whereas covert translation is too fluent, natural to sound not as translation’.

Functional theories'® to translation are neglected in legal translation. That is, skopos-
oriented theory initiated by Vermeer (2000) focuses on the purpose of the text which, in
Vermeer’s view, is more important than the semantic or stylistic aspects of the text. It deter-
mines the relationship between the ST and the TT and hence what the translation should
look like (Chesterman and Wagner, 2002:40). Saréevi¢ (1997:18) argues: ‘Vermeer transla-
tion theory departs from tradition by recognizing translations in which the function of
the target text differs from that of the source text . ..” For Saréevié (ibid.:236), functional
equivalence is advised in case of the absence of an exact equivalent. Garzone (2000:1)
asked whether they can be applied in legal translation or not: ‘this question is of
extreme importance: a positive answer would provide a good starting point for the construc-
tion of an all-embracing theoretical model applicable to all text-types and genres in legal
translation’.

Skopos theory, however, was criticized by many theorists, such as Chesterman and
Wagner (2002:40) who argue that this theory is complex and questioned its applicability.
Snell-Hornby (1988:47) criticizes skopos theory on the basis that it only applies to non-
literary texts, although Vermeer claims it is applicable to all translations (quoted in Sar&evié,
1997:18). Munday (2001:81) criticizes it for ignoring the microlinguistic'® features in the TT
and dethroning the ST. Translators of specialized texts are still sceptical about its applica-
bility in the language for specific purposes (LSP) translation. The reason behind this,
according to Saréevi¢ (1997:18-19), is that ‘the function of the special purpose translations
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is usually the same as that of the source text’. She adds: ‘by suggesting that the translation
strategy of a legal translation can be determined solely on the basis of function, Vermeer
disregards the fact that legal texts are subject to special rules governing in the mechanism of
the law’ (ibid.:19). Even if we agree that functional equivalence is the ‘ideal method of
translation’ according to Weston (cf. Saréevié, 1997:236), this is only just a first step in the
process of translation.

From a text linguistic perspective,® non-literary texts, legal texts being one of them,
belong to a distinctive text type known as hybrid texts. They ‘allow the introduction into a
target culture of hitherto unknown and/or socially unacceptable concepts through a medium
which, by its non-conformity to social/stylistic conventions and norms, proclaims the other-
ness of its origin’ (Schaffner and Adab, 2000:325).

The interface between translation and culture is proposed by Bassnett and Lefevere (1990)
who have focused on what has been referred to previously by Snell-Hornby (1988) as ‘the
cultural turn’. The core of Bassnett and Lefevere’s ideas is that translation is governed by the
dominant ideology of that time and it is an integral part of the sociocultural framework of
that society. Lefevere (1992:2) believes that ‘there are concrete factors that govern the recep-
tion, acceptance or rejection of literary texts, issues such as power, ideology, institutions and
manipulation’.

Lefevere sees translation as a process of re-writing within which the translation function
is controlled by the following factors:

Professionals within the literary system (teachers, translators and critics).

Patronage outside the literary system (economy and ideology).

The dominant poetics (literary genres and the relationship between literature and the
social system).

The above factors prove useful to the translation of literary texts only and do not add much
to what has been proposed by functional theories or pragmatic and discourse analysis theo-
ries. Yet, the ideological and the social aspects are also important in the translation of other
discourse types.

Although advocates of the ‘cultural turn” were more interested in studying the literary
genre, culture and ideology are important factors in studying other discourse types, legal
being one of them. Translating legal texts from English into Arabic or vice-versa is not a
mere process of rendering the terminology and grammar of the ST into equivalents in the
TT. A translator of such texts is transferring from one legal system that which is embedded
in the SL culture into a totally different TL legal system and TL culture. That is, translation
of Arabic multi-lateral treaties into English is at best a difficult task because the Arabic texts
will include elements that are alien to the English culture.

To clarify the above argument there are expressions in the Arabic treaties that are purely
cultural such as the Basmala (p2> A1 (o)) &) s — In the name of God), the formal
addresses (for example ‘\D\Aj\ iala 3 pas — His Majesty), the concluding religious
remarks (for example S| & 5 — God is the greatest) and reference to the Qur’an and
Sunnah (the standard practice of Muhammad). Even if these expressions are translated
into English, they may be meaningless to the target reader. That is why international treaties
and other international documents of the UN are more secular and avoid any of the above
expressions.

From this long discussion about the approaches to and theories of translating legal docu-
ments, it is worth pointing out, incidentally, that translation approaches may vary according
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to the legal subtypes and their functions or ‘from one institution to another’ (Shiyab,
2006:159). Since there is no one particular theory of legal translation, a legal translator will
require hybrid tools that will enable him or her to figure out the type of the legal document,
its function, its structure and its pragmatic effect. All these aspects along with the special
nature of legal discourse, such lexical incongruities, syntactic complexities, textual dissimi-
larities and system and cultural asymmetries, make the task of the legal translator unusually
challenging.
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3 Features of English and Arabic
legal discourse

3.1 INTRODUCTION

This chapter investigates the semantic, grammatical and textual features of legal discourse
in English and Arabic. Such an analysis is based on sample texts of different legal subtypes
which include authentic published documents and others obtained from law professionals
such as legislations, constitutions, contracts and court reports. Discussion of the features of
English and Arabic legal discourse provides examples from these different legal subtypes.

The aim of analysing the features of English and Arabic legal language is to establish
the similarities and differences between both of them, hence, identify the problematic
linguistic areas that a translator is likely to face. Reference will be made to media Arabic
when needed and we will be occasionally referring to the University of Leeds online Arabic
corpora.?!

3.2 FEATURES OF ENGLISH LEGAL DISCOURSE

English legal discourse has been the subject of discussion of many scholars such as
Mellinkoff (1963), Danet (1976, 1980), Morris (1995), Saréevié (1997), Conley and O’Barr
(1998), Garre (1999), Haigh (2004) and Cao (2007), among others. Below is an account of
the lexical, syntactic and textual features of English legal discourse.

3.2.1 Lexical features

Legal English, as a specialized language, has its own distinctive lexical features, its own
‘legalese’, just like media with its own ‘journalese’. Legal vocabulary is ‘a vocabulary of
possibilities purportedly comprising a comprehensive system of meanings that are internal
or latent within the lexicon itself’ (Goodrich, 1987:177). Hiltunen (1990:84) comments on
the issue of vocabulary by stating that adjectives in legal English ‘are fairly scarce (because
they are often imprecise and vague), nouns tend to be abstract rather than concrete (because
they frequently do not refer to physical objects) and verbs are selected from a fairly small
number of lexical sets’.

Alcaraz Var6 and Hughes (2002:16—-18) classify legal vocabulary into three subtypes:
(1) purely technical terms or ‘terms of art” (Mellinkoff, 1963:16) which are system specific
such as ‘barrister’, ‘court’ and ‘case’, etc.; (ii) semi-technical, mixed terms or ‘legal homo-
nyms’ as Tiersma (1999:111) calls them such as ‘assessment’, ‘enclose’, ‘compensation’,
‘clarification’, ‘evidence’, ‘advise’, ‘settlement’, ‘instruct’; (iii) everyday vocabulary which
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exist in legal texts they but did not lose their meaning by occurring in the legal context such
as ‘record’, ‘access’, ‘repair’, ‘examine’, ‘injury’, ‘confirmation’, ‘appointment’ and ‘party’
(A Lawyer’s Letter to a Client).

3.2.1.1 Archaic terms

Legal English is characterized by its old or ‘antiquated vocabulary’ (Alcaraz Var6o and
Hughes, 2002:5). These old terms trace back to Old and Middle English.”? Common exam-
ples of these terms are ‘hereby’, ‘thereby’, ‘aforesaid’, ‘said’, ‘thereby’ and ‘hereof’. These
adverbs often refer to the text or document in which they appear:

I... hereby confirm that the report of . . . is true and accurate account of the injuries . . .
(agreement confirmation)

This contract shall commence . . . in accordance with the provisions hereunder.
(partnership contract)

Old expressions do not refer to a precise meaning, i.e. a sentence including ‘hereby’ (I hereby
certify . . .) is not more precise than a sentence without it (I certify . . .). It is not stated whether
it refers to the whole document or a part of it. Meredith (1979:64) suggests the replacement of
a sentence containing ‘hereby’ by a new sentence. He gives the following example:

The lessor hereby directs that the lessee is fully authorized to . . .

Meaning: the lessee may . . .

Meredith has just given a paraphrasing of the statement by using a deontic modal of
possibility ‘may’ which implies a mood of uncertainty (Palmer, 1990). Although these old
terms constitute an integral part of the language of the law, they are not as commonly used as
before and they are more common in one legal text type than another. For instance, they are rare
in the modern language of legislation and in international law documents such as those of the
UN. Yet, they are used in private documents such as contracts, agreements and certificates. In
fact, they are considered the ‘daily bread’ of the lawyers (Mellinkoff, 1963:13). Archaic
morphological forms which are not cited in our corpus are another feature of legal English such
as ‘this policy witnesseth that . . .”; “further affiant sayeth not’; and ‘hear ye’ (Tiersma, 1999:87).

3.2.1.2 Latin and French terms

The English law was affected by the Roman Church in the Middle Ages whose dominant
language was Latin. Hence, it was the language of written texts and intellectual communication
throughout Europe. An example is ‘Minor’, a Latin term used in English law which refers to a
party in a case (Tiersma, 1999:88). Other examples include ‘bona fide’ (Partnership Contract,
article 20), which is used in a UK legal context to mean ‘in good faith’*; ‘inter alia’ (Commission
on the Status of Women, Introduction, article 3) which means ‘among other things’ and ‘ipso
facto’ (ChUN, article 93:1) which means ‘by that very fact, as an inevitable result’.

Many legal English terms which are common today are borrowed from French. Examples
of these terms include: ‘purchase’, ‘court’, ‘evidence’, ‘jury’, ‘judge’ and ‘verdict’, ‘attorney
general’, ‘tort” and ‘voir dire’ (Mellinkoff, 1963:58; Beveridge, 2002:59). A few French
terms: ‘court’, ‘evidence’ and ‘property’ are cited in the Tenancy Agreement.
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3.2.1.3 Formal terms

The formality of legal English stems from the use of Latin terms that are more formal
than Germanic-root words (Alcaraz Varo, 2009:185). Formality is also reflected in the
special nature of legal English expressed by fixed linguistic aspects: modals (for example
use of shall) and enactment formulas; certain utterances in marriage ceremonies; formal
expressions used in different contexts such as ‘your honour’, ‘your majesty’ (in courts),
‘royal’ (in a Decree by the Queen), ‘master’ (of a Minor in a Report to the Court).

Oaths and swearing include highly formal expressions. For instance, a witness in a court
utters this statement: ‘I do solemnly swear to tell the truth, the whole truth and nothing but
the truth’.

3.2.1.4 Religious, culture-specific and system-based lexis

According to Matulewska (2007:130-1), English legal discourse is said to have religious
words: (i) acts of God, (ii) . . . in the name of our Lord . . ., (iii) in the year of our Lord one
thousand nine hundred and eighty-four. Nevertheless, such elements are not cited in the
corpus of English documents investigated. English legal language has many words that are
dependent on the culture and legal system (for example boilerplate and backbenchers). Some
more examples of these terms are given below:

‘Returning officer’ and ‘Acting returning officer’
(formula for announcing the election results, UK)*

‘Civil partnership’, ‘same-sex couples’, ‘same-sex marriage’
(Civil Partnership Act 2004, UK; UN: CEDAW/C/UK/6)*

‘Privy Council’
(UN: E/C.12/GBR/5)*

3.2.1.5 Other lexical features

Certain words such as ‘any’ recur in legal documents ‘any child or children’, ‘any living
children’, ‘any deceased children’, ‘any grandchildren’, ‘any interest and penalties’, ‘any
debt or charge’ (Last Will and Testament).

The above discussion of lexical features shows that legal language is complex and it
has been criticized for that from the sixteenth century up to recent time (Triebel, 2009).
A tendency to use plain language has already begun and modern legislation has been
rewritten in a way that appeals to the layman. For the purpose of clarity, many Common Law
words and structures have been replaced by familiar words. Some of these words are given
by Triebel (2009:153, 159-161) as illustrated in the following table:

Table 3.1 Examples from the Plain Legal English Campaign

Common Law Words Plain Language Words
save except

avoid cancel

joint and several together and separately
instrument legal document

provided that if, except, however, in any event
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of course as a matter of right
with reference to about or concerning
prior to before

3.2.2 Syntactic features

The syntax of legal English is characterized by complex structures, multiple subordination,
with main verbs of the sentence coming late in the sentence, as well as other distinctive
features that will be discussed below:

3.2.2.1 Nominalization

A nominalization is ‘a noun phrase that has a systematic correspondence with a clausal
prediction which includes a head noun morphologically related to a corresponding verb’
(Quirk et al., 1985:1288). Examples of these nominalized forms are ‘assessment’, ‘inspec-
tion’ and ‘movement’” which are common in the syntax of legal English. Nominalization is
reduced in the sense that the meaning one gets in a sentence is missing a tense, hence no
indication of the timing of the process, modality, or often an agent and/or a patient. It is ‘a
radical syntactic transformation of a clause, which has extensive structural consequences
and offers substantial ideological opportunities’ (Fowler, 1991:80). Below are examples of
nominalization:

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or

punishment.
(UDHR, article 5)

The Contractor shall implement and maintain appropriate technical and organizational
measures so as to prevent the destruction, damage, loss or alteration of the Data . . .
(Partnership Contract, article 45)

Although nominalization obscures the agent (subject) and the patient (object), it is useful in
cases where laws are ‘to be stated as broadly as possible’ (Tiersma, 1999:78).

3.2.2.2 Passivization

Passive transformation includes a shift of positions of the left-hand and right-hand noun
phrases (Fowler, 1991:77). As a result, the patient (object) occupies the agent (subject)
position. Passivization is chosen for some reasons: (i) to obscure the agent, (ii) to focus
on a part that the author sees as more prominent and (iii) to foreground a fact by leaving
it unspecified. Both nominalization and passivization are attributes that ‘often obscure
the identity of the actor; whether done intentionally or not, it can only reduce precision’
(Tiersma, 1999:75). For example, the first person is avoided in an order, so ‘it is ordered . . .
rather than I order’. The following are examples of the passive cited in the legal texts
analyzed:

‘will be based’, ‘can be accepted’, ‘has been approved’, ‘the court will need to be
satisfied’
(A lawyer’s letter to a client)
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Although English is said to make abundant use of the passive verb, especially in scientific
texts, according to Rosenhouse (1988:92), we can also argue it is not less common in English
legal discourse. However, we can claim that it is more common in one legal subtype than the
other. For instance, it is less common in contracts than in statutes as contracts require clear
identification of the agent/patient whereas statutes can be drafted as broadly as possible.

3.2.2.3 Wh-deletion

Wh-forms deletion is one of the distinguishing features of English legal discourse, although
it is not as common as other features. By wh-deletion is meant dropping the word initiated
by ‘wh’ such as ‘which’, ‘what’ in a clause and the past participle of the verb is given. This
notion is illustrated by Danet’s example: ‘agreement . .. herein (which is) contained or
implied’ (1985:280). It is not explained why wh-deletion occurs in English legal discourse;
it can be considered a means of stylistic variation. These grammatical forms are repeated in
contracts such as, ‘premises made available’, ‘notices given’, ‘risks assumed’, ‘obligations
assumed’, ‘the times required’ and ‘assistance required’ (Partnership Contract).

3.2.2.4 Conditionals, prepositional phrases and restrictive connectors

Complex conditionals and hypothetical formulations which are presented as parenthetical
clauses are commonly used in legal English. Examples of the syntactic indicators of condi-
tion and hypothesis are: ‘if’, ‘where’, ‘whenever’, ‘provided that’, ‘assuming that’, ‘so long
as’, ‘should’, and ‘whereas’. ‘“Whereas’ is a Middle English word which is vague in the
language of the law (Mellinkoff, 1963:321-2). It is commonly used in the opening para-
graphs of preambles and it sometimes means ‘the fact is’ or ‘in spite of’. Meredith (1979:64)
believes that, ‘it is no longer acceptable and should be replaced by ‘since’ or ‘as’. The
following instances are quoted from the corpus of documents:

The ministry can put off the employee’s annual vacation provided that the procrastina-
tion is not more than 5 months of the employee’s new contract.
(Employment Contract: article 1)

The Council’s agreement to its grant of the Lease(s) is subject to and in all respects
conditional on the Contractors agreement pursuant to Section 38(4) of the Landlord and
Tenant Act 1954.

(Partnership Contract: article 25)

Prepositional phrases are common in legal English such as, ‘pursuant to’ (Marriage
Certificate), ‘without prejudice’ (Report to the Court), ‘in accordance with’ and ‘prior to’,
‘in respect of’, ‘subsequent to’ (Partnership Contract).

Similarly, legal English utilizes restrictive connectors like ‘notwithstanding’, ‘under’,
‘whereas’ and unique determiners such as ‘said’ as in ‘aforesaid’, ‘such’ as in ‘a penalty as
such’ and ‘subject to’ as in ‘subject to clause 7 overleaf, to keep the drains, gutters and pipes
of the property clear . . .” (Tenancy Agreement: article 2).

3.2.2.5 Complex sentences

English legal language is known for its long and complex sentences. An English legal
sentence is twice as long as the scientific English sentence (Danet, 1985:281). The longer the
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sentences, the more complex they are, the higher the number of subordinating clauses and
phrases. Here is an example of a long complex sentence:

The Contractor shall implement and maintain appropriate technical and organizational
measures so as to prevent the destruction, damage, loss or alteration ... and the
Contractor shall provide the Council with such information as it may require to satisfy
itself that the Contractor is complying with such obligations . . . .

(Partnership Contract, article 45)

The underlined verbs in the above excerpt show the approximate number of clauses included
in the sentence whether (i) independent, for example ‘The Contractor shall implement and
maintain appropriate technical and organizational measures’, (ii) dependent, for example
‘that the Contractor is complying with such obligations’, (iii) or infinitival, for example ‘to
prevent the destruction’. There is also a high frequency of nominalized forms such as:
‘destruction, damage, loss . ..” and the long lexical chains: ‘. .. to prevent the destruction,
damage, loss or alteration’. This variety of clauses results in a compound complex sentence
which consists of a mixture of coordinating conjunctions such as ‘and’, ‘as’, ‘so as to’ and
subordinating conjunctions such as the relative pronouns ‘that’ and ‘which’. It should be
noted that this sentence, though long as it appears, compared to modern English sentences of
other text types, is shorter than old legal sentences.

3.2.2.6 Performative verbs and modals

Language used in the law performs certain acts, mainly, declaring a right, making a prohibi-
tion, or giving permission. Maley (1994:21) argues that ‘performativity and modality are the
linguistic means which express the institutional ideology of the role relationships involved
in legislative rule-making’. Austin (1962) classifies performatives as explicit and implicit.
Explicit speech acts are expressed through a speech act verb (for example certify, declare,
confirm, enact) as in the frozen formula used in: ‘be it enacted that by the king’s most
Excellent Majesty . . .” The following are some clarifying examples:

I ... hereby authorize the following marriage certificate
(Marriage Certificate)

I confirm that insofar as the facts in my report are within my own knowledge I have
made clear which they are and I believe them to be true . . .
(Report to the Court)

We the people of the United States, in order to form a more perfect union, establish
justice, ... , provide for the common defense, ... do ordain and establish this
Constitution for the United States of America.

(Preamble of the American Constitiution)

The first example above contains a combination of the performative verb ‘authorize’ and the
archaic term ‘hereby’ in which case the latter guarantees the legal act that the verb ‘authorize’
assumes. In this context, Tiersma (1999:105) notes that ‘only where it is unclear that a verb
is a performative does it make sense to add hereby’.

Implicit speech acts are expressed via modal auxiliaries (for example may, shall). For
Kurzon (1986:16), speech acts occur with ‘may’ or ‘shall’ or their negative forms. In this
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case the whole sentence has an illocutionary force of permission (may), ordering (shall), or
prohibition (shall not). Modal auxiliaries are elaborated on below:

Modal auxiliaries

The concept of modality is one of the aspects investigated in the study of legal translation by
a number of writers such as Goodrich (1987), Saréevié¢ (1997), Foley (2002), Tiersma
(1999), Bhatia, Candlin and Gotti (2003) and Tribel (2009) among others. For Goodrich
(1987:181) modality is ‘a key feature of the legal text and as has been recognized, the preva-
lent forms of modality within legal texts are imperative and axiomatic’.

Deontic modals (shall, must, should and may) are the most common modals in English
legal discourse due to the performative nature of legal documents. Charrow, Crandall and
Charrow, in Kittredge and Lehrebeger (1982:186) discuss the use of shall, may, must and
will in legal discourse as follows:

Courts have managed to totally confuse and twist the meanings of shall, may, must and
will so that may has been interpreted to have the mandatory meaning must. Must or shall
have been interpreted as may and shall has been interpreted as may, must or will.

(A) SHALL

Shall is a formulaic predominant modal in legal texts. It dates back to the English transla-
tions of Roman law texts. For example, Magna Carta was described as ‘an exercise in shall’
(Sar&evi¢, 1997:138).

As used in statutes, contracts, or the like, this word [shall] is generally imperative or
mandatory. In common or ordinary parlance and its ordinary signification, the term shall
is a word of command and one which has always or which must be given a compulsory
meaning as denoting obligation.

(Black’s Law Dictionary, 2009:1002)

In general English, it denotes future whereas in legal English, it is used as a means of ‘totem,
to conjure up some flavour of the law’ (Bowers, 1989:294). It functions differently in legal
contexts as Triebel (2009:154) comments: ‘in legal documents shall is not used to express
future time but to express obligation’. Crystal and Davy (1969:99) identify the general
meaning of ‘shall as that of obligation’. Similarly, Garzone (in Bhatia, Candlin and Gotti,
2003:197) maintains that ‘deontic shall is the standard deontic performative form in arbitra-
tion rules and it imposes a binding obligation on the arbitrators’. Coates, however, (1983:189)
demonstrates that the obligatory sense of shall ‘is restricted to formal legal contexts’. It
(shall)*” unambiguously indicates that something is intended to be legally binding’ (Tiersma,
1999:106).

Shall is used ‘in the imperative sense to impose a duty or obligation on the legal subject
to whom it refers’ (Bhatia, Candlin and Gotti, 2003:347). It expresses the idea of procedural
right (ibid.:348). In fact, lawyers tend to use shall all the time without thinking, just in case
the present imperative is not the appropriate one. However, the present tense and not shall is
appropriate in definition clauses because a declaration is being made (Triebel, 2009:155).
Although it is common in more formal styles, it does not occur in some English dialects,
notably in Scotland and the USA (Palmer, 1990:137).
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(B) MUST

Sometimes must is used in place of shall to express the same sense of necessity. Nevertheless,
Tessuto (in Bhatia, Candlin and Gotti, 2003:198) argues that ‘it is used in a directory sense
to signify that it is necessary to take some steps if a right or option is to be exercised (i.e. in
procedural rather than substantive provisions)’.

According to Triebel (2009:155), ‘must denotes all required action, whether or not the
subject of the clause performs the action of the verb. Hence, notice must be given within
14 days’. Foley (2002:369) distinguishes between the use of shall and must in legal texts:

some authorities would distinguish shall for an obligation imposed on a human agent
with legal consequences as in:

Upon your return, you shall report to the Agency your activities while abroad.
and must for conditions precedent or subsequent as in:

The report must include details of your activities while abroad.

Although must is used to denote emphasized obligation, it is also used to refer to epistemic
meaning which weakens its use in a legal context and the first preference goes to shall
(Foley, 2002:365).

(C) MAY

May is used in legal discourse to indicate a permissive®® discretionary act (a right, power or
privilege being conferred’ (Bhatia, Candlin and Gotti, 2003:348; and Tribel, 2009:156).
Bhatia, Candlin and Gotti (ibid.:106) have found out that may is the second most frequent
modal in the legal documents investigated. Its meaning is mainly deontic (permission).
Sometimes (rarely), it expresses epistemic possibility which demands a high degree of
caution in distinguishing what is possible and what is permissible. In this context, Foley is
quoted: ‘may expresses both epistemic possibility and deontic permission. The two mean-
ings are related because you can only give permission to something possible’ (2002:364). He
(ibid.:365) adds: ‘the high frequency of the use of may in legal texts shows that it is so
“entrusted” in legal texts that no other modal is used in its place.’

In negative passive forms, it implies a prohibition (Bhatia, Candlin and Gotti, 2003:348).
Triebel (2009:157) suggests the use of must not instead of may not: ‘May not can express a
prohibition, but is ambiguous: “May not transfer shares” may mean one of these: (i) may
possibly not transfer, (ii) is authorized not to transfer or (iii) is not authorized to transfer.
Thus, it is better to use must not.’

Comparing must to shall and may, Garazone comments:

The use of must to express prescriptive deontic meaning in normative texts in English
is relatively rare . . . This reflects the standard drafting practices in English law where
the use of must in a sample corpus of 20 English statutes, there are only 20 occurrences
of must against 3,030 occurrences of shall and 2,035 of may.

(quoted in Bhatia, Candlin and Gotti, 2003:198)

Further to the above brief discussion of shall, may and must, it seems that the use of modal
auxiliaries in legal drafting is surrounded by many obstacles and interpretations. In response
to this, Foley (2002:373—4) suggests the following solution: ‘abandoning the modals in favour
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of lexical equivalents such as “is obliged to” and “is entitled to”, would overcome the prob-
lems stemming from the seemingly inherent ambiguity’. An example of this given in the
UDHR: ‘Everyone is entitled to all the rights and freedoms set forth in this Declaration’. This
solution, I believe, is not sufficient since English lexical items expressing modality are limited.

3.2.2.7 The use of negation

Negative and double negative are used in legal English. They are expressed either in ‘not’,
‘never’, in negative prefixes such as ‘un’ or in words like ‘unless’ and ‘except’. Here are
some quoted examples:

The tenant agrees with the landlord . . . not to do or allow, not o assign . . . without the
consent of the Landlord, that consent not to be unreasonably withheld . . . not to do
anything as a result of the notice unless required . . .

(Tenancy Agreement, articles 2-3)

He was not unduly nervous.

(Report to the Court)

3.2.2.8 Binomial expressions/doublets and triplets

Gustafsson (1975:9) defines binomial expressions as ‘sequences of two words belonging to
the same class, which are syntactically coordinated and semantically related’. Danet
(1985:283) considers them a type of syntactic parallelism. Triebel (2009:160) refers to what
he calls ‘doubling’: the use of several terms to describe a single concept, where a single term
would be adequate for that purpose . . . it is misleading as it has the appearance of added
certainty or suggests some additional meaning which does not exist’. According to Tiersma
(1999:13), a juxtaposition of two or may be three words is known as doublets or triplets.
Sometimes, they are called word pairs such as ‘true and correct’; ‘false and untrue’ or
conjoined phrases: ‘by and with the consent and advice of . . .”. Danet (1985:280) comments
that these pairs are ‘frozen expressions which are irreversible; they are formal syntactic
features rather than lexical ones’. Following are two examples for doublets and triplets:

I make, publish and declare this instrument to be my Last Will and Testament. By

signing this document, I revoke any and all former Wills or Codicils, previously made

by me, if such documents existed prior to the signing of this Last Will and Testament.
(Last Will and Testament)

No one shall be held in slavery or servitude; . . . shall be subjected to torture or to cruel,
inhuman or degrading treatment . . .; no one shall be subjected to attacks on his honour

or reputation.

(UDHR: preamble and articles 5, 12 and 20 subsequently)

As shown from the above examples, doublets and triplets are considered synonymous or
near-synonymous words that come to existence in English legal language as a result of
common law courts shifting from French to English, ‘there was some concern as to whether
the words of the same referent had the same meaning. To avoid any problems drafters began
to include both terms, just to be safe’ (Beveridge, 2002:59).

Doublets and triplets and other parallel structures are considered good examples of the
prosodic features of legal discourse (for example alliteration, as in slavery/servitude above).
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The above underlined examples of doublets show more ‘end weight’ in the second part of
the phrase: ‘there are more beats, or phonetic material, in the second half of a two-part
expression’ (Danet, 1985:284).

3.2.3 Textual features

Textual features are concerned with the text as a macro unit. Cohesion is a major textual area
that will be analysed below:

3.2.3.1 Elements of cohesion

According to Halliday and Hasan (1976) the major elements of cohesion are reference,
conjunction, substitution, ellipsis and lexical repetition. In legal English some cohesive
devices are commonly used in legal discourse such as lexical cohesion and conjunctions;
some are used with caution (for example reference). That is, they should not be used at the
expense of clarity; some others are rarely used (for example ellipsis). The main aim behind
such variation in using cohesion is achieving accuracy and avoiding ambiguity. The
following is a discussion of lexical repetition, conjunctions and reference.

(a) Lexical repetition

Lexical repetition is expressed by different means whether through words, phrases and
sometimes clauses. It is called reiteration which means ‘insertion of a lexical item identical
to another one mentioned earlier in the same text or context. This could be a synonym, near
synonym, superordinate or general word’ (Halliday and Hasan, 1976:278).

In legal English, lexical repetition is used instead of pronouns in most of the cases where
the antecedent of the pronouns cannot be figured out easily ‘because pronouns can have
ambiguous reference, the legal profession tends to shy away from them ... lawyers use
pronouns only where the antecedent is very evident and even then may decide to use the
name or a noun instead’ (Tiersma, 1999:72). He (ibid.) adds that ‘avoiding pronouns makes
sense in documents such as contracts where it is essential to carefully distinguish the rights
and obligations of two or more parties’.

As noted above this phraseology is sometimes purposeful, in which case pronouns ‘can be
deleted without altering the meaning of the text’ because ‘it is often said that lawyers are
noted for never using one word when ten will do’ (Meredith, 1979:64). Below is an example
of lexical repetition:

To keep the interior of the property, the internal decorations and the fixtures, furniture
and effects in good repair and condition . . . and to replace if necessary any items of the
fixtures, furniture and effects.

(Tenancy Agreement, article 3)

Lexical chains joined by commas, with and/or at the end of the chain are also a common
characteristic of legal English:

Everyone is entitled to all the rights and freedoms . . . without distinction of any kind,
such as colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

(UDHR, article 2)
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The contractor shall indemnify and keep indemnified the Council against all losses,

costs, demands, charges, proceedings, damages, expenses and all other liabilities . . .
(Partnership Contract, article 20)

(b) Conjunctions

Conjunctions signal the way the writer wants the reader to relate what is about to be said to
what has been said before (Baker, 1992:190). They are classified into ‘additive, adversative,
causal, temporal and continuatives’ (Halliday and Hasan, 1976). The most recurrent
conjunctions in legal English are ‘and’ and ‘or’. They sometimes lead to ambiguities and
this has led to the rise of the hybrid conjunction ‘and/or’ (Triebel, 2009:156). This
combination, according to Mellinkoff (1963:307), is ‘traditional, habitual . . . and has caused
uncertainty, litigation and courtroom failure’; since ‘there is not always agreement as to
what and/or means especially where it is used to link more than two nouns or adjectives’
(Triebel, 2009:157). Below are some instances of the occurrence of such a conjunction
combination:

The authorized officer and/or instructing Officers; to secure such compliance and/or
to comply with advice . .. ; The Contractor shall in circumstances be entitled to any
additional payment for its encounter of and/or dealing with such physical conditions . . ..

(Partnership Contract: pp. 13, 21 and 27 subsequently)

(c) Reference

Generally, reference is only effective in legal discourse when the reference and its ante-
cedent are clearly laid out and there is no possibility of ambiguity. Lexical repetition is to be
used if any ambiguity could arise, even if repetition will result in redundancy.

Archaic terms are common means of reference in English legal documents. These include
‘hereinunder’, ‘hereafter’, ‘herein’, ‘aforesaid’, ‘such’, ‘this’ and ‘that’ to list just a few.
They are indeterminate: they do not specify the element they refer to. For example, ““afore-
said”, refers to something that has been said before but you cannot be sure what it refers to’
(Mellinkoff, 1963:305).% The use of ‘said’ and ‘such’ is also distinguished in legal English.
Kurzon (1986:49) comments: ‘instead of the usual “this” and “that” as determiners in cases
of noun repetition, the adjectives “said”, “such” and “same” may occur as in the said prop-
erty and such persons’. Tiersma (1999:88) criticizes the use of ‘same’, ‘such’, ‘said’ and
its variant ‘aforesaid’ to substitute a pronoun, or an article. He gives the following example
to explain the vagueness that ‘same’ may cause in a sentence:

She made an offer in a letter to buy the machinery and I accepted same.
(Tiersma, 1999:88)

For Tiersma, ‘same’ adds nothing to the sentence; it contributes to the vagueness that the
pronoun ‘it” may have caused and gives the sentence a more archaic nature. Meredith
(1979:64) and Triebel (2009:160) suggest the replacement of some of these unspecific words
by other more specific terms. For instance, ‘such’ can be replaced by ‘the’, ‘that’, ‘those’,
‘this’, ‘them’ depending on the context. ‘Said’ can be replaced by ‘the’, ‘that’, or ‘those’.
Similarly, ‘same’ can be replaced by ‘it’ or ‘them’. Cataphoric reference is not cited in the
legal documents investigated; but below is one example of anaphoric reference:*
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X presented as a pleasant and cooperative 7 year old . . . His mental state was intact . . .
He was not depressed . . . He was not tearful . . . He related well to his mother.
(Report to Court)

3.3 FEATURES OF ARABIC LEGAL DISCOURSE

Test your knowledge before studying the features of legal Arabic.

Exercise: With reference to the features of legal English, discuss in small groups the
following questions:

1. How many of these features exist in legal Arabic? Name some of them on the lexical
level, the syntactic level and the textual level.

2. What are the features that do not exist in legal Arabic?

3. Do archaic terms exist in legal Arabic? If so give some examples?

3.3.1 Introduction

Arabic, stated Basil Hatim, in March 2008, ‘does not have its legal register’.*! He also
declared in December 2009*? that ‘there is no well-defined register of legal discourse in
Arabic’. 1 will take Hatim’s words as my point of departure in this section. I will try to
investigate this hypothesis in order to argue for or against.

Due to the lack of reference books that have dealt with the language of legal Arabic,
discussing its features will be challenging.*® To overcome this hurdle, I have consulted many
books on Arabic linguistics and Arabic stylistics as well as Arabic translation. My aim is to
figure out the main features of Arabic in general and see how many of these features apply
to the language of legal Arabic. Moreover, I have taken the features of legal English as
guidelines, according to which I will analyse the corpus of Arabic legal documents. Such an
analysis will help me come up with the common features of these different legal subtypes
and at the same time compare them to legal English.

3.3.2 Lexical features

The borderlines between different Arabic legal subtypes are not clear-cut. This may justify
Edzard’s (1996) categorization of legal texts. In 1996, he discussed the language of diplo-
macy, although he has quoted all his examples from international legal documents, namely
treaties which are considered one of the subcategories of the language of the law. In 1997,
Edzard referred again to international law documents, such as the Vienna Convention on the
Law of Treaties which he categorized as a legal document.

In the case of legislative documents whether international or local, the language of such
legislations involves diplomatic jargon and political emotive expressions. These can be
represented in different ways such as hyperboles, repetition and metaphors. The following
example of the occurrences of diplomatic jargon is taken from the Constitution of the
People’s Democratic Republic of Algeria 1989 (amended 1996).
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Uy oo oi Obl e 8 e oy The duty of every citizen is to protect and
L)y Al 5 Lgtiabas 9 2O &L safeguard the independence of the country and the
.. g_r‘ﬂ integrity of its national territory . . . (Article 61)
<http://www.joradp.dz/har/consti.htm>
<http://www.conseil-constitutionnel.dz/Const89-5.htm>

The above phrases also co-occur in media Arabic. To substantiate such a claim, the following
table represents the collocation of the word u=? (settlement) in the Al-Hayat News Corpus
(LDC-AR):

Table 3.2 Collocation of the word (<2l (settlement) in Al-Hayat News Corpus

Collocation Joint Freq LL score
Sle) Sl (=8 28 952 114.80
e Jliall (yad 18 252 81.69
ALLIY) b 19 488 80.34
gl Rl (ad 6 3674 15.68

It is also worthwhile to note that Arabic legal discourse shares other features of literary
Arabic such as figures of speech. In this context, Gu (2006:140) compares the roots of Arabic
with English:

Whereas legal English adopted a Romanic vocabulary to build its legal (as distinct from
literary) language, legal Arabic grew out of literary language and became more sophis-
ticated with the development of its literary counterpart. In fact, there was neither a clear
separation between legal, religious, linguistic and literary Arabic nor an absolute divi-
sion of labour between grammarians, theologians and jurists in early Islam.

An example of the metaphoric nature of texts is cited in the Preamble of the Iraqi
Constitution, 2005:

O ge ¢ 8l ) LSJU el (s We, the people of Mesopotamia, the homeland of
nSa ... LY 5wl apostles and prophets . . . and burnt by the flames of
s Aelaall e il L grief of the mass graves . . . and drying out of its
.o Sal) Leailia caéa’ cultural and intellectual wells . . .
<http://www.iraqja.iq/view.77/>
FredT: The Iraqi Constitution:
<http://www.abovetopsecret.com/forum/thread177654/pg1#pid1771495>

The above excerpt is just a small quote of a two-page long preamble which is considered a
masterpiece of the Arabic prose style. It is rich with many prosodic features (for example
alliteration, rhyme) and figurative features (including metaphors). Metaphors occur in
specialized language for some reasons given by Matulewska (2007:130):


http://www.joradp.dz/har/consti.htm
http://www.conseil-constitutionnel.dz/Const89-5.htm
http://www.iraqja.iq/view.77/
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metaphors are rather unusual in languages for special purposes because they introduce
a certain lack of precision. Some of them enter into legal discourse because judges use
them while performing their job ... There are also metaphors which penetrate the
language as literal translations from Latin metaphorical phrases e.g. nudum pactum
resulted in a naked or nude contract.

Two metaphors are used in the above Arabic excerpt: the first of which is: (g;L"L.‘ O 5
dclaall &) (ai burnt by the flames of grief of the mass graves) which gives an image
of the grief and sorrow of the Iraqi people. This expression is used in Arabic to express a
very complicated status of sorrow. The second phrase (42_S&ll Lgzlia Caséas— drying out of
its cultural and intellectual wells . . .) talks of cultural and intellectual properties as wells
which were dried out because of conflicts. In the Cairo Declaration of Human Rights in
Islam, a similar metaphor is used:

) a8 Jilu g A e salll o jay Tt is forbidden to resort to such means as may result in
gl e sl cL8) the genocidal annihilation of mankind. (Articlel:b)

<http://www1.umn.edu/humanrts/arab/a004.htm1>

<http://www.umn.edu/humanrts/instree/cairodeclaration.html>

The word (& sl — spring) is metaphorical since it refers to humankind as a spring.**

Nevertheless, technical terms or ‘terms of art’ (Mellinkoff, 1963:16) exist in legal Arabic,
for official Arabic documents are loaded with words with specific legal meaning; some of
them include synonymous words such as the bracketed words below:

Jac contract
Apad case
ASsa court
(ald judge
e el the defendant
() 8 ey lease
(s oSl il the landlord
(s Sall el the tenant

This class of legal terms gives the text (for example a certificate and a contract) a specialized
legal nature because of the ‘lack of figurative or emotive expressions’ and the ‘pure informa-
tive nature’ (Abdul-Raof, 2001:117).

Arablc legal texts also involve common words with legal meaning such as skl (party)
as in (¢ Gl Gaylll 5 J }Y\ ikl (the first party and the second party) in contracts and
agreements, &1-533‘ (the defence or more precisely the lawyer), as is always the case in court
hearings. These words are also used in non-legal contexts, for instance, &Lﬂﬂ" in:

AL a ge gl lal ga JS (3a (40 It is the right of each citizen to defend his
freedom. (Author’s translation)
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3.3.2.1 Religious, culture-specific and system-based terms
and expressions

Culture-specific and system-based terms and expressions are common in Arabic private
documents such as marriage contracts. Some religious terms are underlined below in the
excerpt quoted from A Template for A Customary Marriage Contract:

oo gl s

- @y\‘;cummm_\uug_um‘;cuu#\ﬁ\ O g,
- \JJ\
S e a3 SAVL il 5 AYI e 4als) din o e )l (e JS U
48] piia w3 ) g ) e Aliay dall 138 el gAdiia o) ade o g ad gy A 9 A
Lo yall g du a5y
- Ll
S A glall g dpe Hal ggmtsmu\;@u \&@@u\u)ﬂ\(u})}\)ﬁ
dj\J\u)LX\uAC\})S\L@_dceF
- G

‘_g‘fu\u#\wc\j}\&eﬁg\ E’\Eémnpdj‘}“u#\
ﬁj)gznﬂ\\&ss@LJ\u)H\m}Ju\}mJ\ )JS\J?})M)JGM\JM\‘M
ks 5 dpa D) dry Al Cea
Ol Ay
-1l
el A il 3 i) AS; o o 30 Bl o i Le ol a5k i
AV G sl S 5 il pae s By i (30 £S5
- LA
GlA gl Cgan Alla 85 I il ) A g 50 sliad) s el cpdl) Y V) oy
CLglE g le ydda 3 Al agle (SYL o 35l a8Y
<http://www justice-lawhome.com/vb//showthread.php?t=13135>

A translation of the underlined Shari‘ah Law and religious expressions in the above docu-
ment is given below:

Arabic English
Lagidal Their legal capacity
A gy A g ) QUS &*‘- According to the Holy Book of Allah and the
Sunnah of His Messenger
ddpa c_f" e L_;‘:j According to the doctrine of Abu-Hanifa
A glal) g dpe ) @\}A\ Legal and religious impediments
i Kinship

:U‘-.U‘ e )—\51-’ T re ne Not married to more than four wives

& )Y Allah forbids

44 Alimony
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Religious elements include reference to the Hijri calendar as in Saudi Marriage
Contract Template (elw} dnia g all 5 dasa L Q“— eL-U ) Qmj 21429/2/10 @ oA
issued at 10/02/1429 AH, blessings and peace be upon our Prophet Muhammad and upon his
family and companions). Other contracts refer to the Hijri calendar along with the Gregorian
calendar such as (. .. (o JS (e QEY) sliayll Jeana | S8 salla | | a5 4 Tt has
been agreed, on the . . . AH, ... AD between . . .) in a Customary Marriage Contract.

Some contracts start with a religious reference such as: (a2bwdl 5 33Lall 5 Al das 22y
A& Jswy e (After praising God and prayer and peace be upon His Messenger) in a
Contractor’s Contract; 8323 3 ¥ (e e a3l g 83all g o3 5 4 2aall (Praise be to God,
Prayers and Peace be upon the last of all the Prophets) in a Goods Distribution Contract; and
3 A () g2 (with the help of Almighty Allah) in a Customary Marriage Contract. Other
statements occur at the end of some contracts such as (palall & A3 &) 5 (Allah is the
best witness); and (38 s«!l 4 5 (May Allah give success) in a Marriage Contract.

3.3.2.2 Formality

Although both English and Arabic legal discourse are formal, the way legal Arabic
expresses such formality is widely different from English. In Arabic, formality is done
through forms of address or honorary titles due to the diverse social and political
backgrounds in different Arab countries. Modes of address which are expressions of
courtesy are one of the distinctive features of Arabic legal texts. The following excerpt
from The Pact of the League of Arab States — II introduces examples of the titles used
in a legal context. It should be mentioned that these titles are also initiated by the word
(3> — Excellency) which is redundant and is omitted in the English rendition as
given below:

L seaall Gy 4Wldll Calia 3 s His Excellency the President of the
Ol (S sendl Calia 3 yas 5 4y sudl Syrian Republic, His Royal Highness
Al Al cala 3 yoas 2 ,Y) (3,5 the Emir of Transjordan, His Majesty
ool aall A gall caabia 3 yas - (3) =1l the King of Iraq . . . His Excellency
el v Maall aalbia s s ¢ (5 ) &) Faris Al Khury, His Excellency Said

lal e cen il ae b 3all caala 5 LEL Al Mufti Pasha . . . His Excellency Abd
(Mansoor, 1965a:1) ... Rahman Azzam Bey . . . Minister

(Mansoor, 1965b:1)

Sometimes, introductory statements that portray high levels of decorative phrases are
employed. Consider the following excerpt from one of the meetings of the Islamic
Educational, Scientific and Cultural Organization (ISESCO) in Paris 1999:
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oe f‘ﬂ ).u:‘! il oda e.ﬁr_\ I seize this opportunity to wish you every

s Gl g mlaallh Aaliall Sliad  success in accomplishing the challenging and
eS.L:La\ il 44:..4!\ 5 daruwall dagall  difficult task which has been entrusted to you
R8sl eluyy sel )56l AS5D ) Ler by your colleague ministers and the heads of
05 0y YA gpanal) Sl e delegations. It is nothing but an appreciation

A8 o g lina A ga Ja S Sl of your qualities as a wise statesman and

D dishel 6 1addS Kl & confidence in your skills and long experience
=il 94w yill Jss  in the field of teaching and learning.

(Author’s translation)

<http://www.isesco.org.ma/index.php?option=com_k2&view=item&
layout=item&id=64&Itemid=94&lang=ar>

The underlined part in the above example shows an elaborate way of expressing appreciation
as well as the use of the plural second person pronoun throughout the whole example, for
example oS (you); ¢! sl aS 52k ) L é-u-" — has been entrusted to you by your colleague
ministers; éﬂw R (e Y A gl éi-\h-’ L (it is nothing but an appreciation of your
qualities). This type of highly decorative language distinguishes formality in Arabic from its
counterpart in English which does not employ such highly decorative expressions.*

This honorific feature of legal Arabic also exists in formal letters such as a concluding
remark of appreciation and respect: ol isY) 8l Jsay ) glimdsy 5 please (you, masculine
plural pronoun) accept my utmost respect; JS& Ji 3> oS! 5 many thanks (to you, mascu-
line plural pronoun). These expressions correspond to the English concluding expressions of
‘my kind regards’ and/or ‘yours sincerely’. First person plural is a means of expressing this
formality in Arabic as given in the following excerpt from The Preamble of Federal Law of
Civil Service in the Federal Government (No.21:2001), King Zayed declared:

o) O J) el 0 2y a3 We, Zayed bin Sultan Al-Niahayyan, the
asdiall 4y yell &l leY) g President of the United Arab Emirates . . . (we)
s AUl 9l U ol have issued the following Law: (author’s
) translation)
<http://64.251.200.14/Default.aspx?action=ArabicLaw&ID=184>

Such formal expressions are also common in other types of Arabic discourse (for example
media and diplomatic discourse). In the United Arab Emirates, for example, referring to one
of the royal family takes the following form:

ot b ¢a 5iSa Jl 23 ¢ 2ese  Muhammad bin Rashid al Maktoom, the Vice-
aSla g eel )yl (udaa ity A gall  President, the Prime Minister and the ruler of
ole y o4l adass ¢ 2 Dubai, may Allah preserve and watch over him.
(Author’s translation)



http://www.isesco.org.ma/index.php?option=com_k2&view=item&layout=item&id=64&Itemid=94&lang=ar
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Each country uses their own way of expressing modes of address. In pre-2011-revolution
Libya, for example, they referred to their president as:

BlE A jera dbal) t“ﬁ\ Brother and leader, Colonel Mu‘ammar al-Qadhafy,
Aslo clla g aalaall =3lall 3, 5 guide of the great victorious revolution and king of
Ly )éi kings of Africa. (Author’s translation)

The following is an excerpt of the concordance lines of the Al-Hayat news corpus which
explains further the similarity between media Arabic and legal Arabic in terms of formality.

ol 531 0l el gl o g gl ol e s i 2 gl ) sl Y 31, A 01 Y1
Aagdll sl o L0l ol gl Yl gl gl cnlac s o 3o cgdan 4y € 6 505 00 5 echas o ol g0 505
Al ol U ol s ] e 0 30m 2l gl conlaa 3 i oy ) 3 oy e (hne 3 8 el 8
b cpaall Sl el e 0 20 il ol anlua B i Lo gl dbngis 0l ol apill s
)3) 1978 dio ( rluadl aos¥1 pls saill) j2a¥1 puud] conluar§ pan s 5 sl bl p0 e Al g0 45 oo il
(sl e g i ey il 4l U ﬂiﬂ'wiﬂoiﬁmwﬂtﬂﬂw ol gl g ol sluadl dusll e
lighe gl a4 ppal 5 s (0 e pail ol s o dpadban ol pall 4 gges o0 2l
o0 (8 gl i G g0t gl ol e 5 g 8 i 531 o B
o, LK 330 - Loy g ol bl pan Lt Al gy o s o st
Ky cgaiall ol ol s, ] e 9 e epill ] canlaa s eyl o143k g0 e 8 i a4 1 ALY
A ¥1 4Ll el gl o ik llll A1 ol B ) i )31 oL 4, L g sl g )
il by oy Al Cplaadl g iy i ool canlec s i ¢ das g pemall Kl el iy il
s gt ol g0 ol 25 ks 0 v sl gl conlac g ki s g0 oy Al 4 2000 ( i) L
il gl gl - Al ol - o 50 a1 A cluah s 331 bl gty 2680l ) o sl oy 2
il S e 30l gl il ] el s s s i i

As the extract shows, the highlighted words given in the middle of the concordance
lines represent honorific titles that exist in different news items about Gulf figures.
Examples of these titles are ... il samsll aalia 3 jan (His Highness Sheikh .. .);
..omed) gl aalia B pias (His Highness Prince . . .); . . . Sllall A Caalia 3 e (His
Majesty King . . .); . . . 0sSall 83l caalia 3 yias (His Excellency Dr. . . ).

3.3.2.3 Gender-biased terms

Baker (1992:92) notes that in Arabic ‘gender distinctions are reflected in nouns and pronouns
but also in the concord between these and their accompanying verbs and adjectives’. Legal
Arabic uses words that are marked for masculine. Many of these words exist in official local
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documents such as contracts. One can find terms like aLill ¢ slaiall ¢ jalivall ¢ Gl
(the landlord, the tenant, the contracted party and the witness, respectively). Consider the
following examples from an Employment Contract:

dadh, laly s8leidl &Ly The contracted party shall carry out the duties of
A b dwial @l L8 K. Foreign Languages Assistant in the headquarters
) e 58 515,154l or the branches of the Ministry.
(Hatim, Shunnaq and Buckley, 1995:174-175)

According to the above example, the contract refers to male parties only and excludes any
potential landladies or female tenants or even witnesses. The term 8l=i4ll (the contracted
party) refers to a male because the term 3 )Sw (secretary), which is masculine, refers back
to it. At the same time, the term 3 )Sw (secretary) was translated as a gender-neutral word
(Foreign Languages Assistant). In other documents one cannot figure out the gender of
some words (for example the parties). For instance, in the following excerpt from a Tenancy
Agreement, the Arabic text refers only to male lessee and lessor.

N ENRP PN Uisall e«  Inthe event of the expiry of the period of the

< 4_"\.\; el gaaall3aa¢lglil  contract and with no desire to renew the contract,

L ey jadll lal saaad  the lessee must similarly give written notification

)Q_J A3 asall 320 elg®) Ji8  of this to the lessor at least three months prior to the

[[PENNYY & Y s JaY) Glr. expiry of the period of the contract, otherwise he/

131 Y) oAl dassad ELJS she will be deemed to be the lessee of the rented
Sl jagall ol i property for another year if the lessor so wishes.

(Hatim, Shunnaq and Buckley, 1995:186-187)

In court, one can hear terms like Sl ¢ caalall ¢ ‘5_.41_3_'\\ ¢ &Uﬂ\ e ‘5“-4—63\ ¢ ‘5944\
(the claimant — the defendant, the defence (lawyer), the judge, the bailiff and the clerk
respectively).*

In international documents, there is inconsistency in the representation of gender in the
ST. Sometimes neutral words are used as in example | below whereas gender-marked
masculine is used in example 2.

s dball & @all 3,8 JSIT 1. Every individual has the right to life, liberty and

daddi A A4 all security of person. (AChHR, Article 5).
ads of J » egiall 2 2. The accused shall be presumed innocent until
Al (e 5 A 9ild AaSlaag 4tily) proved guilty at a lawful trial in which he has
e &mu L enjoyed . . . for his defense. (AChHR, Article 7)

<http://www1.umn.edu/humanrts/instree/loas2005.htmI>
<http://www1.umn.edu/humanrts/arab/a003.html>
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Similarly, in organisations, for example in a university, there are gender distinctions in
the names of different departments where the Personnel Department (Ulalall () 535), or the
Graduate Office (a2 A (5 528), refer only to masculine staff or graduates, excluding any
reference to women staff or female graduates.

Another interesting example of gender-biased terms is given during the inauguration of
the ministers taking oath of office for the new Egyptian interim government in July 2013.
This oath is written in masculine as given below:

s Lalie Lilaf o palaall Al e...na\ I swear by Almighty God to loyally
5 sl o sl ol & seaxll oUaill  uphold the Republican system, to respect
cdll Allas e ool s o8 the Constitution and the law, and fully
et e Ladlal of 5 ALlS 4le ,  safeguard the interests of the people and to
Al )i i g ohasll  safeguard the independence of the nation
and the territory unity and integrity.
(From The Egyptian Satellite Channel: 5 o’clock news, July 2013)
<http://www.emannabih.com/english-translation-of-the-egyptian-
constitution-2013-long-live-egypt/>

The oath is written in masculine. There are three female ministers, all of them have uttered
it as it is, and they did not use the feminine form of the word Lalix (sincerely) to agree with
the verb.

It is worth mentioning that Arabic preference for the masculine element in writing has a close
relation to the cultural and social background of the Arabic mind as a whole. It is an ‘inclusive’
or ‘preference’ element as Al-tha‘aliby (2000:404) comments in the following quotation:

o) S JLLial Gasll Jad  On the topic of addressing males and females and what
et 3ot le 9 DY) 5 distinguishes between them in discourse.
Ll W :da 5 e & JB8  The Almighty Allah says: ‘O mankind! Fear your
A ) 58 ) gial Al Lord!” (Yusuf Ali, Sura 22:1)
<http://www.islam101.com/quran/yusufAli/QURAN/22.htm>
| }A;éié” :Ja 5 e J8 5 And the Almighty says: ‘So establish regular Prayer,
“3l< 30 ) gl g33all  give regular Charity”®” (Yusuf Ali, Sura 22:78)
<http://www.islam101.com/quran/yusufAli/QURAN/22.htm>
Jall Glaall 13gy sz Inthe above verses, the address includes both men and
s Jdall e 5 ¢luall 5 women, but only the masculine form is used because
oal) G (e agulai male preference in discourse is a convention of the
Arabs.
(Author’s translation except for the Qur’anic verses)

That is, if a choice is to be made in writing about both sexes it will be made in favour of the
masculine not the feminine. This attitude, however, needs to be adapted in legal discourse as
it may have its legal consequences.
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3.3.2.4 Archaic terms

Archaic terms are also called ‘the frozen patterns of language’ (Baker, 1992:63), whereas
Hatim and Mason (1997:190) refer to them as ‘routines’. They are very frequent in English
as they keep the reservoirs of register. Arabic legal discourse, on the other hand, uses fewer
archaic terms because there is much greater fluidity between different Arabic registers.
Similarly, Classical Arabic terms and morphology continue to exist in today’s Modern
Standard Arabic (MSA).

Compared to English archaic terms, they can rather be called template terms in Arabic
legal discourse. Examples of them which continued to exist in MSA are: o>\ S
(mentioned above), S allu (the aforementioned), L sS3all (the said) and (3)3) )
(mentioned). Example of template phrases are underlined below:

b ) 8 KA Calls juasdll Ul I, the aforementioned bailiff, have moved
Oleall Cua Saded Sl gaoul) on the above date to where the informed
Aiiniall 638 (105 ) ga agialu g agl) parties live, handed over a copy of this
L ASaa (:Lni opaally agiilS document and summoned them to appear
LAl before the primary court of . . . (a suit
for the appointment of a liquidator of a
company) (author’s translation)
<http://www.arlawfirm.com/ADVdetails.asp?id=882>

Not all the template terms, however, continued to exist in MSA. For instance, in a collection
of legal documents published in the seventeenth century Ottoman period, there are template
terms such as _siuall (the stated) and sl (the aforementioned) (Ebeid and Young,
1976:14 and 36 subsequently) which have disappeared from modern Arabic legal texts.

3.3.3 Syntactic features

Arabic has two major tenses: g;*-.al-‘d‘ (perfect) and &J\--'AA“ (imperfect); the exact tense and
aspect is determined in Arabic through temporal elements such as [N (when ) Jok (still) to
denote perfect and ( (will) / <2 s (will) to denote future. The imperfect and the impersonal
in legal Arabic are common, particularly in international documents and legislations which
are addressing general topics and not specifying individuals. Below is a discussion of the
syntactic features of legal Arabic in more detail.

3.3.3.1 Nominalization

The nominal form of the verb J=all a) (verbal noun) is common in Arabic and in legal docu-
ments. Holes (2004:320) points out that: ‘nominalization like passivization, allows “un-
attributable” claims to be made, for example at its simplest, hunaka “‘tiqad ‘nna . . ./ there
is a belief that” as opposed to “I”/ “he” / “they” believe that ...” Both syntactic struc-
tures obscure agents; hence the text appears more objective. Nominalization is more com-
mon in certain text types than in others, for example in constitutions, legislations and in
international documents where there is a need for inclusiveness in writing. In contracts,
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however, it can be less common. To substantiate this claim, the following excerpt from the
Egyptian Constitution 2012 presents a good number of nominal forms in one article:

o) bl ala®Y) ayg  The national economy aims at achieving

ALl 8o yhaall dpanill (38a3 comprehensive, constant development, raising the
38ty Adwmall (55 ad )y standard of living, achieving welfare, eliminating

sl e eladlly  ld )l poverty and unemployment, increasing job

. daddl (e jdsal g «ddadl s opportunities . . . (Article 14) (author’s translation)

<http://egelections-201 1.appspot.com/Referendum2012/dostor masr_final.pdf>

Nominalization is also common in other types of MSA (for example media discourse).
Holes (2004:314-324) lists the common features of Arabic news discourse, among which is
nominalization. I have found that nominalization in the Al-Hayat Arabic news corpus avail-
able online is highly frequent.

3.3.3.2 Passivization

Legal Arabic, like any legal language seeks accuracy and precision by avoiding obscurity of
agents. That is why legal Arabic favours active to passive — a characteristic which is specific
to MSA — as Rosenhouse (1988:92) argues: ‘Arabic is known to avoid passive verb forms
and not to favour much use of them in its sentences’. This attitude, however, has changed
and a tendency to use passive has begun, albeit basic and inconsistent. The following
examples are cited in two subtypes of legal Arabic:

5 Lakals 2i 4 381l 128 &) This contract is revoked immediately and
absolutely without any prior
CAll Al 2i 4uil jsu  notice if. . . (Tenancy Agreement, article 12)
) (author’s translation)
e el W el (54 Y Compulsory labour may not be imposed on any
Ol ‘_;.439,« BN 2 e aal  person but any person may be required to do any
Lﬁi e el ol Jad @  work or to render any service in circumstances
oaddll ;Y | add prescribed by law . . . no convicted person shall
Dt sl 4dde o Saall - be hired to, or be placed at the disposal of, any
Led i Ciniaa g)  persons . ..
(Constitution of the Hashemite Kingdom of
Jordan 1952, Article 13)

<http://www.parliament.jo/node/137>
<http://www.kinghussein.gov.jo/constitution_jo.html>

As shown in the above examples, passive occurs in contracts, and constitutions. We can also
argue that it exists in administrative and technical texts. However, to substantiate this claim,
we need further studies using corpus-based tools and this can be done in a separate study.
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3.3.3.3 Modals

Arabic does not have a well-defined set of modal auxiliaries. Suleiman (1999) calls them
modal expressions rather than modal verbs. By ‘expressions’ is meant the phrasal modals such
as the ones initiated by the preposition ‘min’ eJM\ U (it is necessary). Based on the analysis
of a collection of Arabic legal documents, the most frequent lexical modal verbs are ) s>
(may), <2 (must); prepositions and particles are also frequent such as u‘ 1 (for . .. to)
which is a short version of: O . . .4 s (it is allowed for (somebody(ies)) to) u\ GJ“- (on
.. to) which is an abbreviated version of u‘ PR S VU (it is incumbent on (somebody
(ies)) to). The particle 22 (may) is also used. All these forms correspond to the English modal
verbs: shall, must, may and these verbs, among some other less frequent forms take an imper-
fect clause initiated with O (to) or as Abdul-Raof puts it ‘a verb-first sentence’ (2001:35). The
following are examples of modal verbs which are quoted from the Egyptian Labour Law:

sl Jid HUadY) 24 o) sy The notification shall be given two months
(e, before terminating the contract. (Article 111)
o elie Yl e 3leY) 50 Y No agreement on exemption from the
Sy cdiae ymudds o UadY) s y5  notification condition or reduction of its period
Bl o224 33L ) e (3 jeay shall be reached. However, agreement shall be
reached on increasing that period. (Article 115)

<http://www.egypt.gov.eg/arabic/laws/labour/Law_work/F worklaw_ wrel.aspx>
<http://www.egypt.gov.eg/english/laws/pdf/Book2.pdf>

3.3.3.4 Complex sentence structure

Lack of well-defined sentence boundaries and inconsistent use of punctuation marks result
in long complex sentences. Although it is a common feature of Arabic to favour coordination
through the conjunction J (and), legal Arabic displays complexity by using both coordinated
clauses and embedded and relative clauses initiated by one of the relative pronouns
Lﬁﬂ‘ ¢ ‘;_”J\ (who, whom, which, that). The excerpt below from the Administrative Provisions
in the Egyptian Civil Courts, exemplifies the complexity of legal Arabic: the long unpunctu-
ated sentences, the number of embedded and complex conditional clauses.

O Slall gl 85 j3all saclall 3 The rule established in criminal law is that the
‘;m"& Sl Lle aly il 4 s8all - punishment which is prescribed by the
4S5 yall Ay yall & g3 a3 ANl legislator determines the type of crime
Aoy yall i< 10 Leale (dlaall 3 committed and which is therefore punishable.
S plac YL o 58l Lede By If the crime is to be punished by death or hard
s ed Gl a8l JesY)  labour or imprisonment, it is a felony. If the
e u.u;l\.u leale Lilas ulS Ols  crime is to be punished by imprisonment the
S & o) Oe A a8l 133 Y  maximum duration of which does not exceed a
la laia adl 3y 3 Y (M 4al 2l week or a fine the maximum amount of which
Aaia €d G e 4ia e does not exceed one Egyptian pound, it is a
misdemeanour. (Author’s translation)

<http://www.arlawfirm.com/ADVdetails.asp?id=5578>
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In the case of official documents such as marriage and divorce certificates, sentences are not
long. That is because of the arbitrary nature of the template which takes different formats
and the fragmentary nature of sentences. One can see a whole certificate tabulated format, or
half of it in a table while the other half is in normal writing. At other times, one can find the
whole certificate written in fragmented statements, with sub-headers separated by commas.

3.3.3.5 Doublets and triplets

Arabic legal texts involve two or three words of related meanings, sometimes synonymous
or near-synonymous which are conjoined by s (and) or s (or). These are called by Badawi,
Carter and Gully (2004:138) ‘binomials or polynomials’; ‘hendiadys’ by Al-Qinai
(1999:244); ‘synonym couplets’ by Williams (1989:62) and ‘dyadic couplets’ (quoted in
Williams, 1989:62). Synonymous pairs are considered a form of repetition which is a broadly
used stylistic device in MSA. Consider the following examples of doublets and triplets:

13 yaliall Calla 1315 If the tenant violates this condition, this contract
(A guda 22l iiay Ja )3l revokes immediately without any prior notice . . .
1) oA ysn ) y8 (Tenancy Agreement, Article 11) (author’s translation)
<http://mohamionline.com/>
lldy e agais ) 981138 g This is to certify that I recognise and commit to
BELEY AJ 5 e S5 ig jl  whatever is stated herewith, without any pressure or
218 2i Jazia ggi coercion. (Tender) (author’s translation)
<http://www.daralsunna.com/arabic/?action=print&id=301>
¢ bl S ekl 4 The second party, the buyer, acknowledges that he
Leale sy a9 lealivd 431 has received and placed his hand on it and accepted it
CAaa) ) Lallay Ledd ¢ asitis. .. (Contract of Sale of Agricultural Land)
(author’s translation)
<http://www.arlawfirm.com/ADVdetails.asp?id=2187>
iga (el 8 3uae 4 g The Lessor is deemed to be trustworthy in his account
Ji) ekl s sl asa g of the fault, the harm or the damage and the cost . . .
o Cgé.ﬁ Lo Hlasa g (Contract of Lease, Hatim, Shunnaq and Buckley,
1995:186-187)

As shown above, doublets occur in two-word forms as in the first two examples or the three-
word forms in the third example and three near-synonymous verbs in the final example.

3.3.3.6 Participles

There are some other grammatical features in Arabic legal texts, such as Js=&all au (the
passive participle),’ (3laall J s2éall — the absolute object, or ‘cognate accusative’ as Ryding
(2005:83) calls it. Wright (1967:109) calls the passive participle ‘nomen patients’, classi-
fying them as adjectives, ‘but they have come to be used as substantives’ (ibid.). For Gadalla
(2010:2), the passive participle syntactically performs a number of functions, it can be used
as a noun, adjective or a tense (for example replacing verbs).** Consider the following
example from the Constitution of the Hashemite Kingdom of Jordan, 1952:
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Dby alall 4y s A gall a3 The State shall safeguard the free exercise of all
Lo, colalall s ailaall 5 LaY)  forms of worship and religious rites . . . unless
4ilie 5l alall allailly Alae (S5 6l such is inconsistent with public order or morality.
lasd (Article 14)
<http://www.parliament.jo/node/137>
Copyright © 1998, The Royal Hashemite Court
<http://www.kinghussein.gov.jo/constitution_jo.html>

In the following example from the Constitution of Morocco 2011, the underlined words are
examples of the present participle in Arabic which are rendered in English into nouns: ‘the
protector’ and ‘the guarantor’ subsequently.

sl 5 (pia sall sl Ll The King, Amir al-Mu’ minin (Commander of the
(yabiall g ¢l g Alall _es Faithful), protector of the faith and religion and the
0958l 4w jles 40 yal  guarantor of the free exercise of religious affairs.
Al (Chapter 41) (author’s translation)
<http://www.merp.gov.ma/constitution.aspx?Lg=Ar&Rub=37&IDMenu=6#<—/1>

The absolute object is a grammatical structure that involves emphasizing the verb by means
of using a verbal noun from that same verb. The following two instances exemplify the
absolute object in Arabic legal discourse.

Gle a3l ) Gl &4 The second party acknowledges that he/she has
AGlaall il & gm 90 4080 fully inspected the apartment for sale, without any
Allgall 4.80) 4l uncertainty or ignorance on his/her part.
(Contract for Sale for an Apartment)

(author’s translation).
dallas Iallaiy old yhall = A5 The two parties have exited and reached definitive

S S8 g led g ga ) Y oalad reconciliation without the possibility of retraction
e Js¥) G hall ymd or withdrawal.
) sal (pa asnal SN syl The first party has received her share of the legacy
la o a8 il aie 48 sl from the second party on the signing of this
Ca pgiad <l ol g a8all  contract and has completely absolved the second
JS Uadioe Dl lg) y) Weas  party, quashing any right, lawsuit or request.

lbg 535 3x (A Contract of Quittance from a Legacy: Article 2)
(author’s translation)

<http://www.arlawfirm.com/ADVdetails.asp?id=2332>

3.3.4 Textual features

Arabic has its own textual devices which are used as linguistic resources to achieve cohesion
in all Arabic text types (Abdul-Raof, 2001:59). Many Arabic authors have been concerned
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with investigating the different textual features of Arabic and their impact on translation, for
example repetition and punctuation (Al-Khafaji 1999, 2001, 2006, 2007; Emery 1990;
Johnstone 1991 and Fareh 2006). The following sections consider more closely the common
textual features. It is noteworthy that the excerpts quoted as examples of the textual features
of legal Arabic are mostly from legislative and international text types, because the textual
features are better represented in these text types than in official documents. These were
rarely cited because some of these features are not as common as in other text types, due to
the formulaic specialized nature of them.

3.3.4.1 Lexical repetition

Lexical repetition, also ‘semantic redundancy’, ‘verbosity’ or ‘wordiness’ (Shunnagq,
1994:103—4; 2000:209) is inevitable for achieving cohesion. Recurrence is used, according
to Jawad (2009:754, 763), to achieve two major cohesive functions: textual and rhetorical as
explained below:

lexical repetition assumes the role of organizing and rendering the text cohesive in
much the same way connectives do. Rhetorically, lexical repetition has to do with the
expressive meaning that a marked repetitive pattern evokes . .. by the recurrence of
certain lexical items in a short piece of text, a foregrounded image is projected on the
surface of the text signalling a semantic weight that goes beyond the mere senses of the
repeated utterances. Thus rhetorical repetition can be considered an extra layer, or extra
regularity aimed at triggering extra meanings as well as organizing the overall composi-
tion of discourse.

Lexical repetition is employed in different text types for various purposes. In argumentative
texts (for example political speeches), it is used for persuasion, whereas in legal documents,
its function is accuracy. Repetition occurs within one sentence or across sentence bound-
aries. Hassan (2005a:87) lists the following reasons for employing lexical repetition within
a text:

Give more information about something vague.

Mention something specific about something general (hyponymy).

Mention the general after the specific.

Abridge gaps in information: to remind the recipient of something mentioned long
before.

Emery (1990:130) comments on prolixity and brevity in Arabic as follows:

The tension between prolixity and brevity continues to run through Arabic writing. On
the one hand, Arabic discourse is often characterized as having abundance of synonymy
e.g. in a string of postmodifying adjectives . . . on the other hand, Arabic may exhibit (in
structures consisting of general words or function words) an austerity and economy
unmatched in English; here the strategy is expansion and/or substitution of lexical words.

Emery (ibid.:130) discusses lexical repetition as ‘a feature of written Arabic which manifests
itself in many forms: lexical recurrence, root-echo or paronomasia, binomials, clausal
structures’. Below is a discussion of the elements of lexical repetition in detail.
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(a) Same word and root repetition

As clear from the title, this element means the occurrence of the same word more than one
time in the text. The following extract is taken from the Immigration and Care Act of
Egyptians Abroad 1983:

O raall (30 J3AY) pxe 2a  Without prejudice to the right of the Egyptians
Sagl) sl ) 285 ael A& to emigration, names of those wishing
Jam A agalh e ol FORIN permanent emigration are to be recorded, at
3 agd) O sl Aaidall 5 ) 54y their request, with the Ministry of Emigration.
B s aeh pa B g jsis  Witha commitment to the primacy enrolment
e 383l 5 ) 3 ll (sal Hil 66 in a register, emigration opportunities that
bl e Jad) 133 paiall  may be available to the said Ministry are to be
5 peiilSa) 5 agilainds  distributed on those enrolled in the register
Js sl clalia¥l s on the basis of their specialization and their
<t 2aalf ;_\s.wt e\_}ﬂY\ &s 2gal)  abilities and the requirements of the countries
Jaxd)  they will emigrate to.
(Article 6) (author’s translation)
<http://www.arlawfirm.com/ADVdetails.asp?id=801>

As the example shows, there are two cases of same word and root repetition: the first is the
underlined word 3_>¢!) (immigration) which occurs five times in the Arabic example. The
second example is the bold face word Ja (register) which occurs three times in the ST
but only two times in the TT. The next example is quoted from The Treaty of Friendship
between the Union of Soviet Socialist Republics and the Mutawakkilite Kingdom of Yemen:

) gy (yla8laial) ()l ylal) agasy
T 5 5 ¢ i) gall Ay jlail) sl
Lo Go JS1 ()5S0 gl 13¢]

2my 5 AN A pall 230 & il gal)
Jsaall Lk 2y e J geasll
gy Leala (3ada AaBYI
Gudaty lac Lug o jladlaiall (o ylal)
o alaal) plaill (58] 5e gt IS

Lad 5 jlaill 8 o) gall Lle xodlales
ol 5 Gl jually (aing

A penll

The two Contracting Parties undertake to
facilitate trade exchange between the two
countries. According to this pledge, the
nationals of each state reside in the territory of
the other state after obtaining the permission of
entry and residence according to its regulations
... The two Contracting Parties pledge to help
implement all facilities, subject to their local
systems, in the treatment of the nationals of the
two countries in trade, with regards to taxes and
customs duties. (Article 2) (author’s translation)

<http://www.yemen-nic.net/personal/site_use.php>

In the above example, the word 4 sl (state) is repeated four times in the ST whereas the
word 2¢22 (to pledge) occurs three times.

Arabic is well-known for a common root and pattern morphology. It employs three con-
sonants or radicals and a vowel pattern such as <8 (to write); the repetition of the same
root is very common in Arabic generally and in legal Arabic specifically. It is further divided
into two types. The first type occurs when two words have the same root but occur in a
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different pattern as in WUS <3S (he wrote a book) (Dickins, Hervey and Higgins, 2002:
104). The following instances are quoted in The Tunisian Code of Personal Status II:

5l oll 3ac 3 g8all da g Haiad  The wife of a missing person, following a court
LA3) a8y ?S“” Jsda 2xy  decision designating him as a missing person, shall
(Mansoor, 1965a: 300) observe the same period of iddat as that applicable

in case of death. (Mansoor, 1965b:140)

The above excerpt shows instances of root repetition: 3 sl| 33 Xia3 (observe the period of
iddat in case of death), 43388 ¢ 3 s3dal) (missing person, designating him a missing person).

The second type of root repetition is the ‘absolute object’ as in Bl Liad ) (128 ) (he defi-
nitely disagreed). Dickins, Hervey and Higgins (2002:105) list the following forms of root
repetition in Arabic as follows:

Table 3.3 Examples of root repetition in Arabic

Category Example English Translation

Subject + verb 5 A 5 to fly into a rage

Verb + object Gl U}Jﬂ to make a request

Verb + prepositional phrase GA) ay & to transform

Conjoined nouns Ol el 935 honour and self-esteem
Noun + adjective Jallall J&) X shady shade

Genitive u—*’-ﬂl-u\ &LA-L'\ the ambitions of the covetous

Conjoined adjectives Ostmaivall 5 olinall the weak and the oppressed

The list and the examples given above are illustrative of the point of root repetition in
Arabic. Not all the categories occur in Arabic legal discourse such as ‘noun + adjective’, ‘geni-
tive” and ‘conjoined adjectives’. It is also worth pointing out that the example given for the first
element, however, is not the right example for the category of ‘verb + subject’. That is, 3 25 U
(he violently outraged) is a not a subject + verb relation. It is rather a verb + object (absolute
object) relation. The ‘absolute object’ is employed in Arabic legal texts to add force to the verb.

(b) Phrase repetition

Phrase repetition is common in the Arabic legal texts analysed. The example quoted is from
an Agreement between Libya and the USA.

&8 of Basiiall iy gl calid gy
Letasd Adle 1S am Banial) Y ol <l il
Aac gl 3asiall Y o) Alens 4dua

LY gl Alae Cilas gy die lghad 4y Siae
ALY Sl dlee gf Al dlee gl sasiall
Uaxy adall 2y of Ja i e 3aaial)

by o cildall dams 5, sasdiall Y
sasviall LY gl Alae ilas g, Basal)

(Mansoor, Skl SLY &l d
1965a:284)

The United States authorities may

pay the United States forces in checks
expressed in United States currency,
or military scrip denominated in units
of United States currency, or in Libyan
or in United States currency, provided
the payment in United States currency
shall take place . . . The United States
authorities will take . . . in the units of
the United States currency . . . the United
States forces. (Mansoor, 1965b:125)
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The above example shows the repetition of the underlined Arabic phrases (33x3all Y gl
— The United States) linked with different nouns (for example <Uale - guthorities, <) 88 —
forces, 4lac — currency) forming an idafa construct and their counterparts in the English text.
The main purpose of the translator is the quest for precision which is perceived in the above
example as a dream or a ‘myth’ as Mellinkoff (1963:423) puts it. Another example of phrase
repetition is cited in a Contract of a Lawyer’s Fees:

(e gi S g Sl oyl Hali 1y I the second party delays any of the due
& lle (o saidl ae ) sa 8 Ciladall  payments set forth in this contract in a
u,a L 5 pdie dead Laladl 3aal diall 124 timely manner for a maximum period of
Gall g5V o yhall la ¢ Lelaatial Z )b fifteen days from the due date, the first
e il Jall 3 pilae (e @i sill & party has the right to halt immediately the
| TS N g PO PP | O S 1 | ca work agreed upon with the second party
138 &) e 40 Bali 8 Al =3l A4S and the second party will be responsible
a8 gill  for whatever ensues as a result of the halt.

(author’s translation)
<http://www.arlawfirm.com/ADVdetails.asp?id=1744>

(c) Lexical density and parallel structures

Lexical density (for example listing) is common in Arabic. Dickins, Hervey and Higgins
(2002:59) classify it into two types (i) syndetic: s (and), )5 (or) and (ii) asyndetic: no
connector. Arabic legal discourse lists a long string of consecutive nouns separated from
each other by means of |5 (or) or s (and). The following example is quoted from the
Amendment of the Penal Code to Combat Acts of Bullying:

JS A e J81 Y 3aa sl (idlay . Whosoever demonstrates the use of force
sl ddadd o 5l Ay a8 («  or insinuates violence or threatens to use
S il st § 54l (il il either of them himself or via another shall
Sinall A daladii s Lagsls 2363l be punished by imprisonment for not less
o 4l gal aa f4ang) e fade  than one year for using them against the
oy A1l ol Ay i aati @lldgac 4 @ victim or against his spouse or one of his
o (s sima o (53 63 6] (3L ascendants or descendants, with a view to
S all Gl o ailSlieas ) p=aY)  terrify or intimidate them through any
o ol §f 4 4xiie Je Jgasll  material or moral harm or damage to his

cade ghadl el adal )| possessions or stealing his money or
getting a benefit from him or influence his

will to impose robbery upon him.

(article 1) (author’s translation)
<http://www.arlawfirm.com/ADVdetails.asp?id=5570>

It is worth noting that lexical density also exists in old legal documents published in the
seventeenth century such as the following lexical string:


http://www.arlawfirm.com/ADVdetails.asp?id=1744
http://www.arlawfirm.com/ADVdetails.asp?id=5570
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o) A8 ) S3all ailly ) susall oling
eabe el e S5 s a e Lie
Ol 5 padl 5oyl (he 03 5

e bl 5ol SYI s dalill,
LAY, Hlal)

We have sold him the stated site for the
aforementioned price and he has purchased it
from us through a valid, lawful, definitive,
effectual, ratified sale, free of any stipulation

deception, fraud, coercion, duress or
compulsion, after viewing and verification . . .

(Ebeid and Young, 1976: 14-46).

Parallelism, in Arabic, is a textual feature and it is employed for maintaining cohesion in the
text. It occurs at various levels, whether, phonological, (for example sound repetition),
morphological (for example suffix repetition), lexical (for example couplets), syntactical (for
example phrase and clause repetition). Koch gives the following definition of parallelism:

to say that two linguistic structures are parallel is to say that they share a common struc-
tural frame and that within this frame, some element or elements differ in form. What is
on the face of it most curious is that the elements that differ always stand in a close
relationship to one another. They can be phonological, morphological, register or dialect
variants, synonyms or antonyms, metaphorical versions of one another, or any of a
number of other things. Parallelism is the way paradigms are created.

(quoted in Williams, 1989:62)

Williams (1989:63) considers repetition at word level (for example root and pattern repeti-
tion); repetition at clause level; and paraphrase (for example repetition of content) instances
of parallel structures in the text. Abdul-Raof (2001:56) defines parallel structures as ‘phrases
which have the same structural rhythmical pattern employed for a stylistic effect’. The
excerpt below from Preamble of the Iraqi Constitution, 2005 presents an example of rhyth-
mical pattern, especially the underlined parts of it where three verbal sentences are used.
Each has a verb and two subjects separated by 9 (w) and each sentence ends in the same
sounds: long vowel plus a glottal stop ¢! (aa”) resulting in a rhymed prose style.

Sl (o ga il Il g0l 5 £ L) O3 We are the people of the land between two

e el A (s sia g el
J\}J}LGS“&LLA}SJLAAJ\
MJ\‘_AQ ceﬁﬂ\thajjﬂz\J)S\
‘_g}‘u\.»uy‘MJuy\ﬁdj\
mhdda\.cqg.cd)c\hl_uk}
4_1\;.;@3\ Lu\).u d}ﬂ} cuuaJY\
‘GLALJ‘} FEN | JLJ} 691_\}}\2”}

) a8l s dba¥) gl

rivers, the homeland of the apostles and
prophets, abode of the virtuous imams,
pioneers of civilization, crafters of writing and
cradle of numeration. Upon our land the first
law made by man was passed, the most ancient
just pact for homelands policy was inscribed
and upon our soil, companions of the Prophet
and saints prayed, philosophers and scientists
theorized and writers and poets excelled.

<http://www.iraqja.iq/view.77/>
FredT: The Iraqi Constitution:

<http://www.abovetopsecret.com/forum/thread177654/pg1#pid1771495>



http://www.iraqja.iq/view.77/
http://www.abovetopsecret.com/forum/thread177654/pg1#pid1771495
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For Shunnaq (2000:213) parallelism is considered a form of lexical repetition and ‘involves
similar phrases and clauses’. Below is an example of parallel structures cited in the Preamble
of the AChHR:

(e il aoall Gl & 3y Conscious of the fact that the entire Arab World
¢diddc (;:_“Lm; sladl ) sLadl  has always worked together to preserve its
A4 (9o Shalic calaa o Liae  faith, believing in its unity, struggling to protect
o8 4 as¥) 8a e edlas ts freedom, defending the right of nations
Colgdly 5 e Lalaadl W juae  to self-determination and to safeguard their
resources . . .

<http://www.umn.edu/humanrts/arab/a003.htm1>

<http://www1.umn.edu/humanrts/instree/arabhrcharter.html>

In the above example, parallelism occurs all through the whole excerpt by using the same
structure at phrase level. For instance, each phrase consists of a present participle + a prepo-
sitional phrase ending with a reference pronoun. It is worth mentioning that not all the
parallel structures are translated into similar structures in English, such as the prepositional
phrase sbadl ) sLadl (1« (the entire Arab World . . . together).

3.3.4.2 Reference

Baker (1992:189) maintains that Arabic favours pronominal reference as a common device
of tracing participants and establishing cohesive links in general. There are two types of
reference: endophoric, within the text and exphoric, outside the text. Each can be recognized
through the context of the situation. Endophoric reference consists of anaphora and cata-
phora; the former refers to reference that follows the word while the latter describes pronom-
inal reference that precedes the word. An example of cataphoric reference is derived from
news discourse as follows:

In his speech, the President said. o )l B o uﬁ E

As the example shows, the pronoun (his —4 ) occurs first and then comes the antecedent (the
president — (s )l). Arabic here copies the English style which opts for a stylistic variation
by means of fronting the prepositional phrase (in his speech — 4~ ), hence, achieving
markedness. Another example of cataphoric reference is given by Emery (1989:5) in the
translation of the following example:

3 4aiaie o sall o3a JI55 0,31 e Ayl il gl 63 i of

Until their evacuation from Jordan is complete, the British forces
shall continue to enjoy . . .

Anaphoric reference, for example pronominalization is common in Arabic legal
discourse. A good example of such anaphoric reference is the logo of the Democratic Party’s
nominee, Barack Obama, in the 2008 presidential election campaign: ‘change we need’.


http://www1.umn.edu/humanrts/arab/a003.html
http://www1.umn.edu/humanrts/instree/arabhrcharter.html
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This clause can be markedly rendered with an anaphora referring back to the noun ‘change’
(4alias yuaill) The following excerpt is an example of anaphoric reference from the Charter
of the ISESCO:

Leailigy LeailSag Lenilbia (84 Lo plalall g premises, offices, documents and mail
Apglll Llaally  Alaally  llu s shall enjoy the protection, immunities
Cstadll dadale g adadi Al &) )Yl and privileges enjoyed by the
... Y Organization of the Islamic Conference
) ... (article 8)
<http://www.isesco.org.ma/index.php?option=com k2&
view=item&layout=item&id=3 &Itemid=58 &lang=ar>

<http://www.isesco.org.ma/index.php?option=com_k2&
view=item&layout=item&id=3&Itemid=58 &lang=en>

This pronominal system and verb conjugation in Arabic prove true its economy. That is, a verb
is inflected for case, number and gender and it also agrees with its subject in such elements, the
matter that makes ‘the link between the verb and its subject clear even if they are separated by
a number of embedded clauses with their own subjects and verbs’ (Baker, 1992:187).

3.3.4.3 Conjunctions and punctuation

Generally, there are no well-defined rules for the usage of punctuation in Arabic. It varies
considerably across different Arabic registers. The style sometimes follows the author’s
subjective judgments as in literary writing. Although Classical Arabic grammarians took the
initiative towards the grammaticalization of the Arabic language, they were not concerned
about the setting up of finite rules for sentence endings and punctuation.*’ In fact, punctua-
tion marks are said to have been introduced to the Arabic language in the early twentieth
century by the Egyptian scholar Ahmed Zeki, who adopted punctuation marks used in the
European languages and introduced them into Arabic texts (quoted in Al-Khafaji, 2001:7).
Holes (2004:251) argues that “until perhaps the latter part of the nineteenth century much
Arabic writing contained no punctuation at all and no fully standardized system of punctua-
tion exists even today’. Holes (ibid.) goes on, saying:

This does not in fact matter: whether punctuation is used or not, it functions alongside
the native system of textual chunking, which relies on coordinating and subordinating
conjunctions that perform the dual role of signalling formally the beginnings and
endings of sense groups and indicating the nature of the logical or functional relation-
ships between them.

Holes also notes that ‘Arab writers still “pile up” clauses loosely connected by s (and) and
8 (s0), despite the introduction of the full-stop and the comma into Arabic’. s (and) ‘can
mark temporal sequence, simultaneous action, semantic contrast and semantic equivalence
amongst other things’. < (so) ‘can be a marker of temporal sequence, purpose, result, or
concession’ (Holes, 1984:234).


http://www.isesco.org.ma/index.php?option=com_k2&view=item&layout=item&id=3&Itemid=58&lang=ar
http://www.isesco.org.ma/index.php?option=com_k2&view=item&layout=item&id=3&Itemid=58&lang=ar
http://www.isesco.org.ma/index.php?option=com_k2&view=item&layout=item&id=3&Itemid=58&lang=en
http://www.isesco.org.ma/index.php?option=com_k2&view=item&layout=item&id=3&Itemid=58&lang=en
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Al-Khafaji (2001:8) has conducted research on a small literary corpus written originally
in Arabic to analyse the most common punctuation marks in such texts. He found
that the comma and the period are the most common (85 percent), whereas other
punctuations identified in the corpus are rarely used. Analysis of various Arabic legal
texts such as the AChHR, the Charter of the ISESCO, the Egyptian Constitution,
Convention on the Implementation of Provisions among the Arab League, 37 texts for
the Egyptian Law, 21 texts from the Supreme Constitutional Court and 146 Provisions of
the Egyptian Supreme Administrative Court, online contracts and certificates, among
others. I have also considered other published documents such as those in Hatim, Shunnaq
and Buckley (1995) and in Mansoor (1965a). These are some of the findings of that
investigation:

1. The period and the comma are the most common punctuation marks used; the former
is used at the end of sentences or paragraphs. Yet, this is not always the norm since
some articles end with nothing. The comma is used to separate independent clauses
within the whole complete sentence or a paragraph; it is also used with appositive
phrases or clauses. Other punctuation marks are used but their frequency depends
on the text type such as the colon used to introduce chapters, articles in legislative
documents, quotation marks in court hearings, interviews and dashes as appositives in
any text type.

2. By analysing these documents, I can offer no justification for such inconsistency, nor
can I derive any rules from the punctuation patterns used in different documents.
I also did not present excerpts for my above argument because of word limitations.*!
In spite of the existence of such punctuation marks, conjunctions such as s (and),* sl
(or), <& (and), WS (also / in addition), 13 (this), 0! (verily), 3 (indeed / verily) and <13 5
(and that) still play a major role in the Arabic punctuation system ‘to compensate
for the lack of adherence to strict system of punctuation and sentence division’
(Al-Qinai, 1999:248).

From the above analysis, it is noteworthy that MSA shares most of its features with other
language varieties in Arabic. For example, Arabic is very rich with prosodic features (asso-
nance, alliteration, rhyme, rhythm, meter) and this applies to legal discourse. Textual features
of Arabic such as lexical repetition, suffix repetition, root repetition, parallel structures, etc.
are also specific to legal Arabic. Some of them, however, are more common in legal discourse
such as lexical repetition.

3.4 EXERCISES AND DISCUSSIONS: FEATURES OF LEGAL
ENGLISH AND LEGAL ARABIC

Exercise 1: Define the following terms and give examples from English legal documents:

Terms of art
Abstract terms
Archaic terms
Doublets and triplets

Sl o
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Exercise 2: Explain passivization and nominalization in legal English and legal Arabic, and
provide examples from different text types.

Exercise 3: What are the common textual features used in Legal English?

Exercise 4: ‘Reference and ellipsis are scarce features in legal English.” Discuss this
statement in pairs.

Exercise 5: List the most common lexical, syntactic and textual features in the following
document:

LAST WILL AND TESTAMENT
OF [CLIENT’S NAME]

I, [Client’s name] of [City], [County’s name] County, am over the age of
eighteen (18) years of age.

At the time I signed this Last Will and Testament, I was of sound and disposing mind
and memory. [ was not acting under the undue influence of any person at the time that
I signed this Last Will and Testament.

I make, publish and declare this instrument to be my Last Will and Testament. By
signing this document, I revoke any and all former Wills or Codicils, previously made
by me, if such documents existed prior to the signing of this Last Will and Testament.

1. IDENTITY OF TESTATOR OR TESTATRIX’S FAMILY
[If the client is married, then state the following:]

1.1 Ideclare that I am now married to [Client’s spouse] and all references in this Will
to ‘my spouse’ are to [him or her].

[Or if the client is not married, then state the following:]

1.1 Ideclare that [ am not currently married. All references in this Will to ‘my spouse’
are to the person, if any, that [ marry after the date this will is signed.

[If the client has living children, then state:]
1.2 T have [Number and names of the client’s children]

(a) All references in this Will to ‘my children’ are to such children and to any children
subsequently born to or adopted by me.

[If the client does not have any living children, then state the following:]

1.2 I currently have no living children. All references in this Will to ‘my children’ are
to any children subsequently born to or adopted by me.

[If the client’s spouse has children from previous marriages, then state the following:]
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My spouse has [Number of client’s spouse’s children from previous marriages:]
[Next: should those children be included in the will or not: If so then state:]

My spouse’s children from previous marriages as identified above shall be included
in this will as my children for purposes of inheritance under this Last Will and
Testament.

[If those children shall not be included in the gift, then state:]

My spouse’s children from previous marriages as identified above shall not be
included in this will as my children for purposes of inheritance under this Last Will
and Testament.

[If the client has grandchildren, then state the following:]
1.3 T have [Number of client’s grandchildren:]

(a)  All references to grandchildren in this will are to such grandchildren and to any
other grandchildren subsequently born to or adopted by my children after the date
this will is signed prior to my death.

[If the client does not have any grandchildren, then state the following:]

1.3 T have no grandchildren. All references to grandchildren in this will are to any
grandchildren subsequently born to or adopted by my children after the date this will
is signed prior to my death.

[If the client has deceased children, then state the following:]

1.4 T have [Number of client’s deceased children] deceased children.

[If the client does not have any deceased children, then state the following:
1.4 Thave no deceased children.

2. PAYMENT OF FUNERAL EXPENSES AND TAXES

2.1 I direct that my funeral expenses shall be paid by my Executor as soon as practi-
cable after my death.

2.2 All debts, funeral expenses, taxes and administration expenses including any
interest and penalties, which may be payable by reason of my death or due at the time
of my death shall be charged against and paid out of my residuary estate unless my
spouse and children all agree to a different payment method. I do not intend specific
gifts to be exempt from taxes and expenses.

2.3 Payment for the above expenses shall not be made from the proceeds of any life
insurance policies payable to my beneficiaries unless the insurance policy is payable
to my estate instead of a named beneficiary.

2.4 My Executor is specifically given the right to renew and extend, in any form that
my Executor deems best, any debt or charge existing at the time of my death.
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3. PROPERTY BEING DISPOSED

3.1 It is my intention to dispose of all of my property that I may own or control
including but not limited to all real and personal property or other interests, commu-
nity and separate, which I have the right to dispose of by this Last Will and Testament.

4. BEQUESTS AND DEVISES
[If the client desires to make any specific bequests, then state:

4.1 1 make the following specific gifts: I give, bequeath and devise to [Recipient’s
name or names and list the property given:]

[Describe the specific bequest]

I give, bequeath and devise the rest and residue of my property, except for the specific
gift made above, including but not limited to real, personal, separate and community
property, wherever situated of which I may die seized or possessed or to which I may
be entitled at the time of my death to my spouse, [Client’s spouse].

[If the client does not want to make any specific gifts, then state the following:]

4.1 T give, bequeath and devise all of my property, real, personal, separate and
community, wherever situated of which I may die seized or possessed or to which I
may be entitled at the time of my death to my spouse, [Client’s spouse].

4.2 In the event that my spouse predeceases me, then I give, devise and bequeath all
of my property, real, personal, separate and community, of every kind and character
and wheresoever situated to my children in equal shares per stirpes.

4.3 By use of the term ‘per stirpes’ I mean that if any of my children have predeceased
me, then I direct my Executor to give that predeceased child’s share to his or her issue in
the inheritance that the deceased child would have received if the child had survived me.

4.4 If at the time of my death I leave surviving me any other child or children born to
or adopted by me subsequent to the date of this Will, then it is my will and I direct that
this Paragraph (4.4) shall inure to the benefit of and shall include as a beneficiary here-
under along with my children named above, any and all children born to or adopted by
me so that all of my children shall take and receive such property under this provision
of my Will in equal proportions.

4.5 If all of my children should predecease me and there are no other children born to
or adopted by me, and there are no issue of such predeceased child or children, then I
bequeath and devise all of the rest and residue of my property, real, personal, separate
and community to [State the names of the alternate beneficiaries and the amount of
property they shall inherit and whether it shall be an equal or unequal division such as
to share and share alike in equal shares.]

4.6 Should the beneficiaries described above predecease me, then I bequeath and
devise all my property of whatever character to my heirs at law, to share and share
alike in equal shares.
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4.7 Inthe event that any beneficiary or devisee under this will shall die within a period
of ninety (90) days after my death, then such beneficiary or devisee shall be deemed to
have predeceased me. In that event, I direct that all the provisions of this Will be
construed upon that assumption.

<www.worldlawdirect.com/>

Exercise 6: List the most common lexical, syntactic and textual features of the following
text:

1959 alad dpadl ) J) g ¢y gild

@L’ﬂ\ |

S 21 555 e jaall :J Y1 Jacdl

) : 3 yde A0l salall

Lo 3l an e e T A e e 3l 0 5S5 f ls3l) Aaaal L sy

: 3 yde A3 sald)

A8 5all 5 Lyl 55 alaal) 5 41 a0 o2 52, 5018 A 5a 5 5y 50 Gl o il <l
J.\:J\d;dlu}hhdﬂlnﬂbtgjw\ u’-‘l\ﬁxjé-’)‘é‘:ud)"—‘k;})u-‘-’&‘;-“
Lg‘)ayt_\%}‘)j\ehﬁtaum‘)mﬂ Lgd;\c|})}am }\ Cls.u

: b‘).mc 4;..\\‘)&\ 3alall

Ols 43 Sy g ) g g Ay g Qe () g a5 Al il e 5 5 O daJll Slep
Al e dlly jalany 5 5l 31 el e o

: c):n; Al Ad) 3alall

Aa sy lele die Al dia g ol Lo Jaa i alin ) TS ol da bl e o s
AR Ols4e pda s de o s 4lal

) + 3 ypde Awabadl salall

Lol Bl Led W) gl s oyt 8 aleaall 5 40 L o a3 (g0 S

: b e Aagbad) salall

el 2 e dabisall ) 5 oan W5 A 7 5 5 ) alsell sy

23 yde A saldl)

Ol O Gl Sl A g el 8 Ay 52l ASSY s JAY) Ui g 31 aal a3

<https://docs.google.com/file/d/OB81TLJi5y4TKcXF3MFInUTFwUmc/edit?pli=1>

Exercise 7:

1. What are the system-based and culture-specific terms in the above document? Explain
these terms in English.

2. Translate the document into English.

3. In small groups discuss the procedures you used to translate the above document (refer
to chapter 4 for information on the procedures of translation and techniques of
adaptation).


https://www.docs.google.com/file/d/OB81TLJi5y4TKcXF3MFJnUTFwUmc/edit?pli=1
http://www.worldlawdirect.com/
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Exercise 8: Distinguish between formality in legal English and legal Arabic, and give

examples to support your arguments.

Exercise 9: Read the parallel Arabic—English versions of the Arab Charter of Human Rights,
discuss the use of gender terms and pronouns in the Arabic version, and compare them to the
English version.

Exercise 10: Compare between archaic terms in English and their counterparts in Arabic.
Exercise 11:
1. What are the elements that make the following Arabic excerpt complex?

2. Give other examples of complex sentences from English and Arabic legal documents
and list the major elements that make them complex.

uwmmjjﬂmﬁj\ml_wddbéj\uw\kjyumj|dﬁa)jd\w@dl;@
LH;AJLASDJJLAA‘L\]LA\bJ\J}ldu))mﬂLPJLmua‘)uJ\M\a‘)\)jw
d).ul.\;\ﬂ\;\ﬂ\‘_ga\_\hdﬂ\g}d\wuﬁy&JJ}A\MA\:\}A\&
}\L}cA_ﬂ;J}\M&J\L}ywja)ag\dbdﬂ\A)}AMMJA\M\MMUAMJ\J\
Agsﬂ\wndusa\d).uuﬂ\_ﬂw\}\uhag}ug\g@%\@dﬂ\ A‘:\J}.\l\&_ﬁ:ﬂm ds);:‘
ailial) s (e J31 s 3 gall Gl 58 65 syl ) ol i€l 13 e (3 5y Al f
Gl AL 5 ) 58 Hlans) (35 58 Adant) Alancall AUS ade Jla 85 4 gy S8lxil) 3 (530)

L) dilintine (e 265 allae ol aad 3

<www.mof.gov.ps>

Exercise 12: Discuss the parallel translation of the following doublets and triplets in
Examples 1, 2 and 3:

1. Is the technique of translating them justified?
2. Suggest other translations if you disagree with these translations.

Example 1

Le e LalSie 5 le yd Luas legal guardian and competent spokesman
SIS 5 o sk voluntarily and of my own free will
Alial) (o) g8y aliaia 5L saae Cud Ul 5 being fully aware and of sound mind
828 g Jaac my matrimonial authority and to my contract
of marriage.



http://www.worldlawdirect.com/
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Example 2

lia S| s<liag)  Thave given you my daughter in marriage
lealSi s leals a5 ald accept your daughter in marriage
Cilal) 2 g3all  the missing person
(Hatim, Shunnaq and Buckley, 1995: 86-87)

Whereas Landlord desires to lease the Premises
to Tenant upon the terms and conditions as
herein contained; (Lease Agreement)

The standing instructions shall become
null and void if the Account does not have
sufficient balance to cover the transaction.
(Account Opening Form, article 2.5)

Example 3
THIS LEASE AGREEMENT made and (e as et i eyl sie A
entered into this day of , G BT
20 , (Lease Agreement) 20

ol 8 ey salind) O O Ly
Lol cnsar asall (e laall
€35al) 138 8331 )

13 4e Y s Al dalil) ciladeil) s
Gala Cloa 33 sa gall dua I (IS
Aolas)) e dydari) 48 Clusal)

Exercise 13: From the discussion of the textual features of legal Arabic,

—_—

Arabic registers?

What are the textual features specific to legal Arabic?
2. What are the commonalities between the textual features of legal Arabic and other

3. Analyse the textual features of the Preamble of the Iraqi Constitution.

Exercise 14: ‘Boundaries between legal Arabic and other Arabic registers (for example
Media Arabic) are fuzzy’. Do you agree or disagree with this statement? Prove your answers
with examples and discuss them in small groups.
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4 Framework for data analysis

4.1 INTRODUCTION

Chapter 3 discussed the features of English and Arabic legal discourse for the purpose of
figuring out the similarities and differences between Arabic and English legal discourse.
This chapter introduces the methodology for our analysis and the documents chosen for data
analysis. It will be divided into three main parts, the first of which will discuss contrastive
analysis as applied to translationally-parallel texts, mainly, Vinay and Darbelnet (1995).
The techniques of adaptation, cited in Alcaraz Varé and Hughes (2002), will also be
discussed because they are applicable in the translation of legal discourse for example
(English—Spanish), hence will be used as guidelines according to which dissimilarities
between English and Arabic are investigated. Baker’s (1992/2011) model on levels of
equivalence will be of value to the method and the analysis of data. It provides useful
and relevant information and examples to our methodology and data analysis on the lexical
and syntactic levels. The second part will introduce the two-stage framework for data
analysis, namely, the quantitative frequency analysis of the translation techniques and
the qualitative critical analysis. The third part introduces the list of documents for
data analysis.

4.2 VINAY AND DARBELNET’S MODEL

In Comparative Stylistics of French and English: A Methodology for Translation, Vinay
and Darbelnet (1995) propose their contrastive stylistic analysis of translation. They set up
their model according to three basic microlinguistic aspects: vocabulary (lexicon), grammar
(syntax) and composition (message) as they put it. The following table illustrates their three-
dimensional planes of utterance (1995:30):

Table 4.1 Vinay and Darbelnet’s planes of utterance

PLANES 1 I I

metalinguistic units of thought phrases and molecules tone, links, emphasis
information (monemes) (context)

Borders of Stylistics Lexicon Structure Message
microlinguistics units of translation morphology and syntax sentences, paragraphs

(vocabulary) (grammar) (composition)
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Vinay and Darbelnet claim that ‘certain stylistic effects cannot be transposed to the TL
without upsetting the syntactic order or even the lexis’ (1995:84). To tackle this stylistic
problem, they suggest two general translation methods and seven translation procedures to
be followed by the translator according to the above planes. The two main translation
methods include direct and oblique translation.

4.2.1 Direct translation

Direct translation is further divided into the following subcategories:

4.2.1.1 Borrowing

The SL word form is transferred to the TL to fill a lexical gap or to create a certain effect. For
instance, hijab, kebab and intifadah are taken from Arabic to English; & 53 ¢ &l 2 s ¢ 03 yi3) ¢
A saS (computer, internet, Facebook, Twitter), are transferred from English to Arabic.

4.2.1.2 Calque

A calque is ‘special kind of borrowing’ (Vinay and Darbelnet, 1995:32) by transferring
the same expression and structure of the SL by means of literal translation. Calques are
clear in the translation of common collocation, names of organisations, the components
of compounds and perhaps phrases as in the famous English—Arabic pairs: skyscrapers —
Gl skl and Spiderman — < 52531l Ja )l and the Arab Spring — &) ol & B

4.2.1.3 Literal translation

Whereas literal translation can occur between languages of the same families and
cultures such as Indo-European languages (Vinay and Darbelnet, 1995:33-4), it is
far-fetched between languages of different families such as English and Arabic. It can

sometimes be applicable as in the English—Arabic pair: 1 get up early every day —
ps IS Sue Lassial,

I getup early every day
Lag] S s o5

or the Arabic—English pair (Jall (o) Sl jUaall ) &ilea g (1 arrived at the airport at night).

clag o Sl o Sad/gatty
I arrived at the airport at night

These examples show that the task of the translator is limited to observing ‘the adherence
to the linguistic servitudes of the TL’ (ibid.). Literal translation is the ‘author’s prescription
for good translation’” (Munday, 2001:27; 2012:87) unless the technique is unacceptable
because it:

* gives a different meaning
*  has no meaning
* is impossible for structural reasons
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*  ‘does not have a corresponding expression within the metalinguistic experience of the TL’
*  corresponds to something at a different level of language. (Munday, 2001:57)

The above restrictions show that literal translation cannot lead to ‘a good translation’. If we
take legal translation as an example, one can see that there is a certain degree of adherence
to the ST, but the translator still faces, at some points, some cases where literal translation is
not enough and adaptation or transposition is applied.

4.2.2 Oblique translation

Oblique translation involves the following four sub-classes:

4.2.2.1 Transposition

Transposition ‘involves replacing one word class with another without changing the meaning
of the message’ (Vinay and Darbelnet, 1995:36). For example, the English sentence: ‘The
economy did not stop growing’ can be translated into Arabic in two ways:

}Ad\usaw‘i\g_qs)uel 1
U6 1 g SLaBY) galy 2

The first translation is literal, where no change has occurred, while in the second translation
a transposition has occurred on two levels: when the verb s« (is growing) replaced the noun
(growing) s« and when the absolute object plus the adjective Wl | 9 (steadily growing)
replaced the verb (did not stop) <& s ?j Transposition can be either obligatory or optional
as in the following two examples:

1. Alxd 5,3 W yla) — Operating it effectively (obhgatory)
2. He heard noise when he got up — abaliin die A &=~ (optional)

In the first example, an obligatory transposition has occurred when the Arabic phrase
s 5,13 (effective management) which is categorized as an absolute object in Arabic
which has no direct equivalent in the TT, is translated as an adverb. It can also be translated
as a prepositional phrase: ‘in an effective way’. More precisely, the noun (3,)2)) and its
adjective (A=) are translated into English as an adverb (effectively). In the second example,
an optional transposition has occurred with the translation of the phrasal verb (got up) as a
verbal noun (45l&iul). Thus, a transposition has not occurred if the whole sentence is trans-
lated as:

e O s

4.2.2.2 Modulation

Modulation entails a change of the message due to change of the point of view. A negative
SL expression is changed to a posmve TL expression such as ‘it is not a strong argument’

which can be translated as 43) s 43 Like transposition, it can be obligatory or optional. It
is optional if e“‘ & (the fountain of knowledge) is translated as ‘the root of knowledge’,
but obligatory if one translates 32 )k 4 (cold argument) as ‘weak argument’.
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4.2.2.3 Equivalence

Equivalence in Vinay and Darbelnet (1995) is not the same term used by other theorists such
as Nida (1964). A typical example is that of the proverbs and clichés that describe the same
situation across languages by different stylistic means. This is exemplified by the English—
Arabic proverb pair:

Birds of a feather flock together — a2 L@&i Sle sl

4.2.2.4 Adaptation

Adaptation occurs in cases where the translator faces a situation in the SL culture which
does not exist in the TL culture as in the case of translating story and film titles. This tech-
nique will be useful in translating culture-specific terms and expressions from and into
Arabic.

4.3 ALCARAZ VARO AND HUGHES’ TECHNIQUES
OF ADAPTATION

In their book Legal Translation Explained, Alcaraz Vard and Hughes (2002) discuss legal
translation between English and Spanish and the ‘techniques of adaptation’ which they
suggest can deal with legal translation problems.

Alcaraz Var6 and Hughes argue that word-by-word translation does not exist between
languages and it is ‘a metaphor albeit a buried one’ (2002:180). Saying so, they differ from
Vinay and Darbelnet who claim that literal translation is the author’s prescription for ‘good
translation’ (1995:34). As Alcaraz Var6 and Hughes believe that ‘the idea of identity is illu-
sory’, they support the idea that there must be some adaptation while translating between
two languages, or more specifically they speak of ‘naturalness or dynamic equivalence’
(2002:179-80). Nevertheless, they do not advocate for free translation since there is ‘no
place for such free-ranging adaptation in the translation of legal texts’ (ibid.). They rather
meant to deal with translation by adopting Hamlet’s principle ‘by indirections, find direc-
tions out’ (ibid.). To achieve this, they were inspired by Vazquez-Ayora’s book (1977) enti-
tled: Introduccion a la Traductologia and present the following techniques for producing a
natural version of the original:

(a) transposition
(b) expansion
(c) modulation
(d) modifiers
(e) double conjunctions
(f) thematization
(g) textual coherence
(Alcaraz Varé and Hughes, 2002:181-90)

In the following section, we will only be concerned with the discussion of transposition,
expansion and modulation. Other elements are not dealt with as they are beyond the scope
of this book.
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4.3.1 Transposition

According to Alcaraz Varé and Hughes (2002:181), transposition describes ‘the substitution
of one category for another, on the basis that they may be fairly said to possess the same
semantic weight or equivalent semic density’. For example, ‘for late delivery’ (ibid.) can be
translated into Arabic as e—\luuj\ AU (due to delay in the delivery) where the SL adjective
‘late’ was rendered in the TL as a noun AU (delay). Categories of transposition include (i)
verb for noun; (i) pronoun for noun; (iii) noun for adjective; (iv) noun for verb; (v) active or
impersonal form for passive; (vi) relative or noun phrase for gerund or prepositional phrase
with ‘with’; and (vii) noun phrase for adverbial phrase (ibid.:181-3).

4.3.2 Expansion

For Alcaraz Var6 and Hughes (2002:184), expansion, periphrasis, or explicitation, as they put
it, is ‘one of the techniques that may be called for in translating virtually any part of speech,
often in conjunction with transposition’. They maintain that this technique is helpful in
translating prepositions and/or adverbials. An example of expansion is ‘irrevocable divorce’
(4 Zan ) ¥ b (3Uh). In this example, the term ‘irrevocable’ is rendered into Arabic as
(AU then the translator opted for an expansion of (AL with 48 42 ;¥ to distinguish it from
another type of divorce (revocable divorce) in which one can return his divorcee to his custody.

4.3.3 Modulation

Modulation involves changes to semantic categories or even alteration of the processes by
which thoughts are expressed (Alcaraz Varé and Hughes, 2002:185). For them, it is more
common in both general and literary translation than in specialized and technical transla-
tion as it involves a spill of the translator’s own point of view and change of style through
rhetorical figures.®

Discussion of the above techniques is not totally different from that given by Vinay and
Darbelnet (1995).

4.4 BAKER’S LEVELS OF EQUIVALENCE

In her book In Other Words, Baker (1992/2011) divided the text into its hierarchy of constit-
uent parts, starting from the word level, up to text level. The following review is a brief
outline of Baker’s multidimensional levels.

4.4.1 Equivalence at word level and above word level
Baker (1992:19, 2011:16—17) discusses the process of achieving equivalence at word level,

referring to the importance of semantic fields (superordinates, hyponyms) to the translator in:

appreciating the value that a word has in a given system; and
developing strategies for dealing with non-equivalence.

The second point above is effective in understanding the non-correspondence between
Arabic—English pairs of words due to them being culturally-dependent; they need a special
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strategy for translating them. That is, semantic fields help us determine the similarities and
the differences between English and Arabic. Baker (2011:18-23) explains with examples
from different languages the common problems of non-equivalence at word-level. These
problems are listed below:

culture-specific concepts

the source-language concept is not lexicalized in the target language
the source-language word is semantically complex

the source and target languages make different distinctions in meaning
the target language lacks a superordinate

the target language lacks a specific term (hyponym)

differences in physical or interpersonal perspective

differences in expressive meaning

differences in form

differences in frequency and purpose of using specific words

the use of loan words in the source text.

SeYXRAIN R W=

—_

Baker (2011:23-43) presents the strategies that professional translators use to deal with
these problems. These strategies are given below:

translation by a more general word (superordinate)

translation by a more neutral/less expressive word

translation by cultural substitution

translation by using a loan word or a loan word plus explanation
translation by paraphrase using a related word

translation by paraphrase using unrelated words

translation by omission

translation by illustration.

e A G el

For equivalence above word level, Baker discusses the lexical patterning between two
languages and lists some problems of and strategies for translating collocations and idioms.
She exemplifies this by referring to collocations and idioms in English and Arabic (1992:69—
73;2011:58—64). These examples are worth noting below:

The engrossing effect of source text patterning (for example break the law —
Ol allay),

Misinterpreting the meaning of the source-language collocation. (A man of modest
means — a5 gl sie o jedaa da )

The tension between accuracy and naturalness (good / bad law) in English will be
Jie e/ Jale () 8 (just / unjust law) in Arabic.

Culture-specific collocations and idioms: the problem with these is that they may not
have an equivalent in the TL. In formal letters, Baker gives the Arabic concluding fixed
expression al_ia¥) (@38 J sy ) ladt 5 and be kind enough to accept [our] highest
respects’ which corresponds to the English expressions ‘yours faithfully or yours
sincerely’ though ‘it bears no direct relationship to them’ as Baker puts it.

Baker (ibid.:73-77; 2011:75-85) has suggested six strategies for rendering fixed expres-
sions, these strategies are:
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using an idiom of similar meaning and form

using an idiom of similar meaning but dissimilar form
borrowing the source language idiom

translation by paraphrase

translation by omission of a play on idiom

translation by omission of entire idiom.

SIS e

These strategies will be of importance in data analysis because they will be applied in the
analysis of archaic and template terms and expressions.

4.4.2 Grammatical equivalence

Baker (1992:83, 2011:93) views grammar as ‘a straitjacket, forcing the translator along
a certain course which may or may not follow that of the source text as closely as the
translator would like to’. She (ibid.:90-102) discusses the constraints of grammatical equiv-
alence across languages with particular reference to English and Arabic. This comparison
was done with regard to number, gender, person, tense, aspect and voice.

4.4.3 Textual equivalence

Baker (1992:119-179, 2011:133-176) discusses the textual equivalence in relation to
the thematic and information structures (theme-rheme). She also discusses the meaning,
choice and markedness (fronting). She concludes her discussion of the thematic structure
of sentences by highlighting the strategies for resolving the tension between syntactic and
communicative functions in translation through ‘voice change, change of verb, nominaliza-
tion and extraposition’ (1992:167—-171).

Baker discusses cohesion as the second element of textual equivalence. She (1992:180;
2011:190) defines cohesion as ‘the network of lexical, grammatical and other relations
which provide links between various parts of the text. It is a surface relation; it connects
together the actual words and expressions that we can see or hear’. She compared between
English and Arabic cohesion. For English, she refers to Halliday and Hasan’s (1976) five
main cohesive categories: reference, substitution, ellipsis, conjunction and lexical repetition.
She also contrasted these elements with Arabic whenever necessary.

The above discussion shows that transposition and literal translation presuppose a solid
knowledge of the linguistic structures of the SL and the TL whereas modulation, equiva-
lence and adaptation require additional experience on part of the translator to be able to
locate texts in their social contexts. It is also clear that both transposition and adaptation
apply in the process of translating from English into Arabic and vice-versa. Thus, they will
be useful as tools of analysing translationally-parallel legal texts.

4.5 METHODOLOGY

The above models pave the way to the method we will adopt in the analysis of the data
(translationally-parallel authentic legal texts). The method will be applied to comparing
and contrasting the ST and the TT with respect to some of the areas of difference
discussed in the previous chapter. The analysis will involve some elements of the lexical
and syntactic levels only.** Reference will also be eventually made to elements of
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omissions and additions besides the procedures of translation referred to earlier. The aim
of the comparison is two-fold: (i) to describe how these areas are rendered; and (ii) what
procedures (for example adaptations) are followed to overcome such hurdles. Thus, the
method of analysis will be divided into a quantitative and a qualitative critical analysis.
The following section introduces the elements that will be analysed on both the lexical and
the syntactic levels.

4.5.1 The lexical level

Discussion of lexis means dealing with the text under sentence level, more specifically, at
word level or phrase level. Lexis describes the semantic fields, synonymy relations, collo-
cations, etc. Among the elements that will be under investigation at this level are archaic
and template terms (English—Arabic—English), religious, culture-specific and system-based
terms (Arabic—English—Arabic).

4.5.2 The syntactic level

In this section, we will discuss two syntactic areas of difference between English and Arabic
which are commonly used in legal discourse, namely, modal auxiliaries and passivization.
At this stage, a brief discussion of both elements is given below.

4.5.2.1 Modal auxiliaries in English and Arabic

Modal auxiliaries are important in the case of legal translation since they define aspects
of obligation, possibilities, etc. Because the modal system in both English and Arabic is
different, the task of the translator is challenging; if modals are not rendered accurately, they
will leave the TT subject to many interpretations.

4.5.2.2 Modal auxiliaries in English

In chapter 3 (3.2.2.6), we discussed the most common modal auxiliaries in legal discourse.
In this section, we will discuss auxiliaries in English in a bit more detail. They are divided
into primary auxiliaries and modal auxiliaries. With the former, there is a variation in
the present tense form of the verb for achieving agreement with the subject. But this is
not true about the latter. A modal auxiliary occurs once and always at the beginning
of a verbal phrase as in ‘will have been writing’. The following is a list of the modal
auxiliaries:

1. will, shall, may, can, must and ought to

2. dare and need (more marginal) but more modal than others

3. used to, have to, be able to, be willing to, be to and be going to (closely related seman-
tically with some differences)

4. isto: problematic. (Palmer, 1990:3; Morley, 2000:35; and Coates, 1983:4)

Characteristics of English modal auxiliaries

Modal auxiliaries are generally characterized by what Palmer (1990:3—4) and Coates
(1983:4) call “NICE’ criteria:
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* negative form with n’t (can’t, mustn’t)

* inversion with the subject (can I? must 1?)

e code (he will come and so will she)

* emphasis or emphatic affirmation (Ann could solve the problem).

There are also some other elements that distinguish the modal from the primary auxiliaries,
as well as from all other verbs:

* 1o ‘s’ form of the 3rd person singular (cans)
*  no non-finite forms (to can, musting)
* no co-occurrence (he may will come).

Nevertheless, these characteristics do not apply to all modals:

*  May has no-(n’t).

*  Must does not have past form.

*  Ought to is the only one that requires ‘to’.

* Dare and need are both modals and non-modals. When they occur as modals, the first
two NICE criteria are applicable: he daren’t go, dare he go?

* Is to conforms to the NICE standards but Palmer (1987:158—61) argues that this is also
true of the verb to be when it is not an auxiliary.

*  Had better has no ‘s’ form, no finite forms, no occurrence with other modals. It can be
followed by an infinitive without to.

*  Would rather can be explained in terms of would as a form of will.

Types of English modals

Linguists differ among them in classifying modals, but we can argue that there are three
basic subcategories of modality, namely: epistemic,” deontic*® (discussed below), and
dynamic?’ (Nuyts, 2006:2). Hoffman (1976), Jenkins (1972), Perkins (1982), Coates (1983),
Sweetser (1982), Huddleston (1988) and Palmer (1990) agree that modals can be classi-
fied into epistemic and deontic. Yet other linguists, von Wright (1951), Quirk et al. (1985)
give different classifications. In his book on modality and logic (1951:1-2), von Wright
distinguishes between four types of modals: ‘epistemic, deontic, alethic and existential’. The
following table offers a brief account of the four types:

Table 4.2 Types of modals according to von Wright

Epistemic modals

Deontic modals

Alethic modals

Existential modals

They are concerned with a subjective judgment of the proposition. They
convey the meaning of verified, undecided, falsified through may (undecided)
and must (inference of the speaker).

They are concerned with influencing actions, states, or events. They express
what is obligatory, permitted, or forbidden. Thus, they are subjective as it is
the person who permits or forbids and they are also performative.

They are the main concern of logicians. For example, ‘John is a bachelor, so
he must be unmarried.’

Must is confusing as alethic or epistemic.

They express quantificational logic through the use of some, any, all, etc. For
instance, ‘Lions can be dangerous.’
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Leech and Svartvik (1975:140-2) classify modality into ‘volition,* permission and obliga-
tion’. Quirk et al. (1985) present their classification of modals into the following two types:

1. intrinsic* (permission, obligation, volition)
2. extrinsic® (possibility/ability, necessity, prediction).

Leech and Svartvik’s three-dimensional classification corresponds to von Wright’s (1951)
types of modality, ‘epistemic, deontic and alethic’.*' The following diagram presents
Palmer’s (1990:37) classification of modals:

Deontic:
May/Can,
Must, Shall
Dynamic:

Epistemic: Can, Will

May, Must, Wilf Neutral dynamic:

Can, Must

Types of
Modality

Figure 4.1 Palmer’s types of modals.

Because deontic modals are common in the language of legal discourse, we will only be
concerned with discussing them in this book.

DEONTIC MODALITY

Palmer (1990:69) argues that ‘deontic modals are essentially performative’, or as he puts it, ‘the
language as action’ (1986:121). By using a deontic modal, a speaker may actually ‘give permis-
sion (may, can); lay an obligation (must); or make a promise or threat (shall)’ (Palmer, 1990:
69). There are two main types of deontic modality: possibility and necessity. Possibility is further
divided into permission and command. Following is a brief account of each of these types:

Possibility: permission Permission is represented by may and can. May is used in a more
formal context as given in the following examples:

If you want to recall the doctor, you may do so.

Can I pinch a ciggie? Course you can.
(Tbid, 1990:70)
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Possibility: command Can is used to convey a command, often an impolite kind:

Oh, you can leave me out.

(ibid.:71)
Can and may are used interchangeably to issue a command as in:
You can say that again.
You may take it from me.
(ibid.)

Necessity Necessity expresses the speaker’s or writer’s authority when he/she speaks or
writes. Shall and must are used to express necessity. Consider the following instance:

I have been telling Peter, you know, ‘you must get into permanent jobs’.
(Palmer, 1990:73)

Shall is stronger than must. It not only issues an obligation, it also guarantees that this
obligation will happen. Sometimes the future meaning of shall overlaps with its deontic
meaning. That is why deontic modals do not normally occur with 7 and We as their subject.
With can and may, it would be odd to give oneself permission.

Negation of deontic modals

Quirk et al. (1985:794-9) and Palmer (1990:39) summarize the main aspects of negating
deontic modality in the following table:

Table 4.3 Negation of English deontic modals

Type of modality Positive Negative modality Negative proposition
Deontic possibility may/can may not/can’t /(needn’t)
Deontic necessity must needn’t mustn’t

4.5.2.3 Modal Auxiliaries in Arabic

The richness of literature on the English modals lies in sharp contrast with the scarcity of
studies on the Arabic modals. Being aware of the fact that modality is considered a universal
aspect of human languages, some writers, however, have managed to discuss them within
their writings on Arabic grammar and linguistics, namely, Wright (1967), Al-Karooni (1996),
Suleiman (1999), Badawi, Carter and Gully (2004), Abdel-Fattah (2005) and Ryding (2005).

Modality in Arabic can be described as ‘a pragmatico-semantic category, a product of a
culturally acquired attitude expressed by the speaker with the help of a qualifying
expression (i.e. a formula, a verbal form, or a particle) towards a statement or a proposi-
tion embodied in his/her utterance.

(Al-Karooni, 1996:76)
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Anghelescu (in Suleiman, 1999:130) defined modals in Arabic as ‘expressions which
introduce further qualifications to a given sentence, the whole then becomes a different
sentence’. Not all modals in Arabic are verbs; they may be nominal expressions that initiate
the sentence and are preceded by the partitive ‘min’ and beginning with nominaliser (al-).
They occur in three grammatical forms: passive (B8l — agreed), participle (Jséxall —
reasonable), or an adjective (z=a! S — clear). u‘ (to) and u\ (that) are sentence connectors
and are considered part of the modal expression. According to Anghelescu (in Suleiman,
1999:138), an ‘refers to a non-present fact’ whereas anna ‘situates a fact in the present
or past’. There are also some adverbs in Arabic that act as modal expressions such as
Lol S e Lo ldle ¢ Lo Sl ¢ Lot ol ¢ Ladla ¢ Ll (rarely, as long as, seldom, seldom, often,
often). Moreover, there are some negative forms that are considered modals in Arabic such
as J) ke ¢ SL3Y ¢ 1Y (still, no doubt, must).

Types of Arabic modals

Suleiman (1999), Abdel-Fattah (2005) and Badawi, Carter and Gully (2004) categorized
Arabic modal expressions and phrases into six main categories: epistemic, alethic, deontic®,
evaluative, boulomaic*® and temporal.®* We are concerned with the discussion of deontic
modals as they are the most relevant to the purpose of this book.

DEONTIC MODALS
This type of modal expresses obligation, permission, or prohibition (Abdel-Fattah,
2005:41-2).

Obligation is represented by the following modal expressions:

O ey clile ¢ sllaall e ¢ of iy ¢ of ama ¢ of aal gl g e o Y
It is a must that; it is a must that; must; should; it is demanded that; it is incumbent on
you / him that (author’s translation)

Permission is expressed through the following:

O () s ¢ Al e ¢ (Saa ¢ (D)oK

You may; mays; it is possible; you may + infinitive (author’s translation)

Prohibition involves the following expression: & s
Badawi, Carter and Gully (2004:394—421) summarize the main Arabic deontic modal auxil-
iaries and their English counterparts as given below:

1. Must, ought, should ] We ought to make it easier for it.
Led L s ) (k) sl ()
2. It is compulsory, 1ncumbent on: We must pause Wlth them a little.
S8 aavie (a6 ol
3. Must not, should not : <=2 bl You should not doubt it. or It is not
REC e ol e Y obligatory that you doubt.

With must not, the subordinated verb is negated in Arabic translation: . . Niay . Yiac
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el dagds L Lgia ped [ piREE We must not understand from it what the
L) 584 scholars and intellectuals of Europe.
or,

It is necessary that we do not understand from
it what intellectuals of Europe understand.

Abdel-Fattah (2005:42-45) offers some techniques for translating modals from English into
Arabic and vice versa:

1. Classification of modals: to understand the real category of the modal involved (i.e.
epistemic or root (deontic or dynamic)).

2. Modal rephrasing: paraphrasing the modal to its periphrastic counterpart.

3. Modal retranslation: retranslation after the first draft is finished helps in making
sure that this is the ‘original’ rendering of the modal.

4. Utilizing ambiguity: sometimes ambiguity is utilized in translation only if there is
another ambiguous counterpart in the target language.

4.5.2.4 Passivization in English and Arabic

Discussion of the passive is important for our analysis as it explains what it is and how it
is composed in both languages, hence it will be useful to see how this structure is rendered
from English into Arabic and vice versa.

Passive in English

Voice, in English, is a grammatical element that distinguishes between the active and the
passive status of a verb phrase. It is further defined by Quirk et al. (1985:159) as ‘the gram-
matical category which makes it possible to view the action of a sentence in either of two
ways, without change in the facts reported’. This definition is exemplified below:

1. The judge made a decision.
la. A decision was made by the judge.

The passive, in English, is formed by adding a form of the auxiliaries ‘be’ or ‘get’ in the
same tense of the verb phrase plus the past participle of the verb, for example:

2. The assembly issued the report. (Active)
(Subject) + (Verb) + (Object)
2a. The report was issued by the assembly. (Passive)
(Object) + (auxiliary, be (past)) + (ed-form of issue) + by + (subject)

Other auxiliaries such as get can be used to form the passive but this is more likely to
happen in informal contexts. They also can occur as a ‘resulting copula’ in sentences like
‘my mother is getting old’; ‘in sentences which could not be expanded by an agent: we are
getting bogged down in all sorts of problems’ (Quirk et al. 1985:160). English passive is
used to obscure the agent; to avoid the heaviness in sentence initial position; to focus on
some elements in the clause rather than others; if it is not important to mention the agent; or
if the agent can be inferred from the context. Based on the classification of the English verbs
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into intransitive and transitive, only transitive verbs happen to be passivized. Consider the
following examples:

3. The judge issued the verdict. (mono-transitive, active)

3a. The verdict was issued by the judge. (passive)

4. The teacher gave the student a certificate. (di-transitive)

4a. The student was given a certificate by the teacher. (passive)
4b. A certificate was given to the student by the teacher. (passive)

Nevertheless, some transitive verbs cannot be passivized, others occur in passive only.>
Passive constructions are categorized according to Quirk etal. (ibid.:167-171) into the
following subclasses:

(A) CENTRAL PASSIVES

‘True’ passive (ibid.:167) or ‘agentive passives’, as Svartvik (1966:141) puts it, is the main
type of passive where formal correspondence of content occurs as in examples 3 and 4
above. This type can be ‘agentive or agentless’ (Quirk et al., 1985:168) as in:

5. The commander-in-chief has made the decision.
Sa. A decision has been made by the commander-in-chief.
5b. A decision has been made.

(B) SEMI-PASSIVES

This class of passives is also known as ‘quasi-agentive passives’ (Svartvik, 1966:147). It
involves either verbal or adjectival passives; each of which have their own characteristics.
Verbal passives allow for ‘an active analogue’ as in the following examples cited in Quirk
et al. (1985:168):

6. We are encouraged to go on with the project.
6a. (The results) encourage us to go on with the project.

Semi-passives are like an adjective in that they ‘coordinate the participle with an adjec-
tive; modify the participle with quite, rather, more, etc.” as in ‘we feel rather encouraged
and content . . .”; ‘replace be by a lexical copular verb such as feel or seem’ as in ‘Leonard
seemed very interested in and keen on linguistics’ (ibid.).

(C) PSEUDO-PASSIVES

This third category includes a formal, passive-like structure for which reason it is classified
under passive. However, it neither requires addition of an agent nor does it accept a change
to the active voice. The following examples from Quirk et al. (1985:170) explain the above
notions:

7. The building is already demolished.
8. The modern world is getting more highly industrialized and mechanized.
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This category is known as the ‘statal passive’ in which the verb ‘to be’ is not acting as an
auxiliary, but it is rather a copula (ibid.).

Passive in Arabic

Passive, in Arabic, has been the subject of study by grammarians, namely, Wright (1967),
Cantarino (1974) and Holes (2004). It has also been studied contrastively to English passive
in the works of Khalil (1993), Al-Khafaji (1996), among some others.

It was stated earlier that English passive is composed of an auxiliary plus the past par-
ticiple of the verb plus the agentive ‘by-phrase’. Arabic, on the contrary, does not have an
equivalent to the ‘by-phrase’ and the way passive is composed differs. Verbs in Arabic are
passivized by means of changing the vocali¢ pattern through morphology such as O (to
write) which in passive is changed into <SS (was written). In this, transitivity is not the
determinant of passivization in Arabic as it is in English. Like English, the rules of forming
passive have some exceptions. Forms having the meaning of to contract a disease, to be
stricken with a disease occur only in the passive:

Jakl) 353 The child caught cold.

Bl The woman developed tuberculosis.
Al s The boy caught fever.

dadoa The man went mad.

Nevertheless, the above examples can occur in the active voice in which case the passivized
verbs will change to verbal nouns as follows:

éﬂ Jilall bl The child caught cold.
Sl ﬂﬂ\ clal The woman developed tuberculosis.
Lﬂ al ) ‘.—'Lai The boy caught fever.
QH dall ‘.J-mi The man went mad.

Wright (1967:49) argues that ‘both the verbal forms both primitive and derivative, have two
voices, the active and the passive’. He adds a third type which he calls ‘middle voice’ such
as =Sl (it was broken). It is worth mentioning that Wright’s idea of ‘middle voice’ is
further explained by Al-Khafaji (1996:23) by identifying two types of passive: formal and
notional passive. The former is the normal type of passive while the latter is quite abnormal
as the verb occurs in its active form but still gives the meaning of the passive. He states that
Arabic flexible word order and the richness of its morphology lead to introducing the second
type of Arabic passive known as the ‘notional passive’. This is done by means of driving
from the basic primary verb a number of verb forms through apophonic changes and prefix-
ation. He (ibid.) gives the following example for clarification:

1. kasara nabiil-un al-kaas-a (active) Nabil broke the glass.
2.  kusira al-kaas-u (formal passive with the verb in passive form) The glass was broken.
3. inkasara al-kaas-u (notional passive, with the verb in the active).

Wright (ibid.:50) and Cantarino (1974:52) give the following reasons for using passive in
Arabic:
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When God or some higher being is indicated as the author of the act.

When the author is unknown or at least not known for certain.

When the speaker or writer does not wish to name him.

When the attention of the hearer or reader is directed more to the person affected by the
act (patients, the patient), than to the doer of it.

bl ot e

For Cantarino (ibid.), passive is mainly used for the above reasons in Classical Arabic,
whereas he points out that Modern Standard Arabic ‘makes extensive use of the passive’
the purpose of which is ‘to place a greater emphasis upon the action and its object’. Modern
Arabic, for example media Arabic, is copying the syntax of European languages, English
being one of them. One of these attempts to copy the English syntax in translation is the use
of agentive passive represented by a prepositional phrase which will be discussed further by
Badawi, Carter and Gully (2004:385-389) below:

(A) PERIPHRASTIC? AGENTS OF PASSIVE VERBS

Although the norm in Arabic passive is to eliminate the agent, it is nowadays added to the
passive phrase by adding Ji (e (on the part of) and other lexical items such as <ila (e (by; lit.:
from the side of), 4awl 52 (by means of), 3l e (by; lit. at the hands of). The following exam-
ples from Badawi, Carter and Gully (2004:385-389) illustrate these elements in their order:

Ll Gllae 8 (e Ul 4lle ‘L‘mﬂj He was fired on by Mafia gangs.
£V A3l ila e Dl )Y a3 Instructions are offered by the Directorate
, of Services to Farmers.
A Sl aSM\ daul 52 (3l He was sentenced by the military courts.
3_ge sl @yl e CJ e B He was treated by skilled doctors.

(B) INSTRUMENT OF THE PASSIVE VERB
According to Badawi, Carter and Gully (ibid.:386), the true instrument of a passive verb is=/

bi— by as in:

Clé-m-' JIss ej 0 56> His efforts have not been crowned by/with success.

(C) PASSIVE VERBS WITH PREPOSITIONS
In this element, the verb takes its preposition in the passivized phrase as in:

Ay 4y e ) 08 Glusi) aUas S5 ol The membership system had not yet been
acknowledged. (Lit., recognition granted
to it) (ibid.)

(D) IMPERSONAL AND IDIOMATIC PASSIVE

Arabic passive is also used impersonally and idiomatically as in the following examples:

. sl d;; 5 And Gada imagined. (Lit. it was made to appear to Gada)
A Dlane Gy 55 He achieved no sales worth mentioning. (Lit.: which are
mentioned)

Jlexin¥l J3 CJi To be shaken before use. (Lit. is shaken) (ibid.)
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4.5.3 Addition and omission

Additions and omissions, ‘over-translating’, ‘under-translating’, or ‘gain’ and ‘loss’ (Dodds:
1985:284) are subject to some linguistic and non-linguistic elements. These are given by
Al-Bainy (2002:9): ‘culture, context, connotation, presupposition, intertextuality, gram-
matical structure, style, methods of expression, ambiguity (both lexical and grammatical),
clarification, emphasis, kind of readership, linguistic background, expectations, semantic
range, depth of intention, allusions, among others.’

Additions and omissions can be further divided into ‘justified’ and ‘unjustified’. The latter
may be motivated by the translator’s stylistic preferences, adaptation, or paraphrasing. The
justified additions and omissions referred to are the changes that occur as a result of different
linguistic systems and/or cultural differences as well as legally remote disciplines (for
example the case of Shari‘ah Law and Common Law). To dissolve this problem in legal
translation, Smith (1995:188—189) provides the following example:

In general, the absence of equivalents for terms such as ‘punitive damages’ can be
handled in three different ways. First one can provide additional information and explain
that punitive damages are in excess of actual damages. They serve to punish the wrong-
doer and to enhance the injured in excess ... Under certain circumstances a more
detailed explanation might be appropriate. Another option would be to find a short, yet
sufficiently explanatory phrase . . . A third option, increasingly popular with German is
‘non-translation’ . . . The solution, in my opinion, lies in short, explanatory interlingual
translation.

Additions and omissions will be included in the method of analysis because they reflect
the translator’s own view point and the way he/she decides to render a unit of translation.
Addition is risky since it violates the rules of adequacy and accuracy, especially in legal
translation where adherence to the ST is crucial. Yet, this rule may be violated as a means
of clarification and/or compensating for the incongruent cultural backgrounds of both
languages. Omission is also possible in translation between different languages. Yet, it must
be accounted for and should not be done at the expense of ST content. To be more precise,
the analysis of these two elements will be related to culture-specific and system-based terms
from Arabic into English.

4.6 LIST OF DOCUMENTS FOR DATA ANALYSIS

The corpus of analysis consists of three legal subtypes: international, legislative and official.
They contain plenty of examples for the lexical and syntactic areas under investigation,
hence help identify the procedures of translating such areas, and arrive at some reliable
results and conclusions that will be of help to legal translators and researchers.

Thus, the method of choosing these documents is based on convenience and availability,
because finding parallel documents that deal with culture-specific and system-based terms
was not easy especially in the case of English—Arabic. On the syntactic level, obtaining
Arabic—English texts that include elements of passivization was also challenging. This may
justify the arbitrary nature of the number of documents used to analyze each element. Below
is a full list of the texts used from English into Arabic and vice versa.
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4.6.1 English-Arabic documents

UN documents

The Charter of the United Nations (ChUN)
The Universal Declaration of Human Rights (UDHR)

A list of parallel documents from the UN Official Document Supply (ODS) regarding the
topic of civil partnership and same-sex marriage as well as some other English system-based
words are given below:

Implementation of the International Covenant on Economic, Social and Cultural Rights
(United Kingdom of Great Britain and Northern Ireland)

Summary Prepared by the Office of the High Commissioner for Human Rights, in
Accordance with Paragraph 15 (c) of the Annex to Human Rights Council Resolution
5/1 (Brazil)

Summary Prepared by the Office of the High Commissioner for Human Rights, in
Accordance with Paragraph 15 (c) of the Annex to Human Rights Council Resolution
5/1 (Slovenia)

Summary Prepared by the Office of the High Commissioner for Human Rights, in
Accordance with Paragraph 15 (c) of the Annex to Human Rights Council Resolution
5/1 (Germany)

Committee on the Elimination of Discrimination against Women: Consideration of
Reports Submitted by States Parties under article 18 of the Convention on the Elimination
of all Forms of Discrimination against Women. Sixth Periodic Report of States Parties
(United Kingdom of Great Britain and Northern Ireland: Civil Partnership Act 2004)
Divorce and dissolution of civil partnership petitions

Bank account opening form.

4.6.2 Arabic—English documents

International and legislative documents

The Arab Charter of Human Rights ( AChHR)
The Universal Islamic Declaration of Human Rights (UIDHR)
The Decree of the Establishment of the National Council of Women

Templates of official documents cited in Hatim, Shunnaq and Buckley (1995)

Exchange of Religious Court marriage document for a marriage certificate
Certificate of Legacy

Certificate of Custody

Certificate of Guardianship

Marriage Contract

Certificate of Conversion to Islam

Certificate of Non-Liability

Certificate of Stewardship

Certificate of Maintenance of Legal Minors
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* Certificate of Remarriage to a Divorced Wife

* Certificate of Conditional Divorce

e Certificate of Confirmation of Parentage

*  Certificate of Irrevocable Divorce before the Consummation of Marriage

e Religious Court Power Special Attorney

*  Authorization of Irrevocable Divorce in Return for Non-liability. After Consummation
of Marriage.

Extracts from legislative texts cited in Mansoor (1965a and b)
*  The Tunisian Code of Personal Status I1

*  The Pact of the League of Arab States 11
e Agreement between Libya and the USA.
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5 Analysis of Arabic—English—
Arabic texts: the lexical level

5.1 INTRODUCTION

The analysis of data will be divided into two chapters, each of which will involve one
linguistic level; Chapter 5 discusses the lexical level and Chapter 6 deals with the syntactic
level. This chapter will be concerned with the translation of some lexical elements between
English and Arabic and vice versa with reference to three legal subtypes, namely, interna-
tional, legislative and official. From Arabic into English, these elements include religious,
culture-specific and system-based terms and archaic terms. The documents analyzed include
excerpts from Hatim, Shunnaq and Buckley (1995), Mansoor (1965a and b), the Universal
Islamic Declaration of Human Rights (UIDHR) and the Arab Charter of Human Rights
(AChHR). From English into Arabic, culture-specific and system-based terms and archaic
terms will be analyzed. The documents investigated will discuss the issue of civil partner-
ship as given in several UN documents obtained from the UN (ODS) as well as other docu-
ments such as the Charter of the United Nations (ChUN) and the Universal Declaration of
Human Rights (UDHR) and other official documents obtained from law professionals such
as an Account Opening Form and a Lease Agreement.

As mentioned in chapter 4, the analysis will be in two phases, the first of which is a tabu-
lated quantitative frequency analysis of the procedures used in translating the element under
investigation. The second phase is a qualitative critical analysis, the aim of which is to criti-
cally reflect on and criticize some of the examples given and attempt to provide some solu-
tions wherever possible.

5.2 ANALYSIS OF RELIGIOUS, CULTURE-SPECIFIC AND
SYSTEM-BASED TERMS AND PHRASES IN ARABIC-ENGLISH
OFFICIAL AND LEGISLATIVE DOCUMENTS

This section aims to ascertain certain religious, culture-specific and system-based elements
and which procedure is used in translating them as discussed by Vinay and Darbelnet (1995)
and Alcaraz Var6 and Hughes (2002).

5.2.1 Quantitative analysis of religious, culture-specific and
system-based terms and phrases

The following table provides a frequency analysis of the procedures used in translating the
above elements:
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Table 5.1 Frequency analysis of the techniques of translating culture-specific and system-based terms
and phrases in Arabic—English official and legislative documents

Technique of translation No. of occurrences Proportion of techniques found (%)
adaptation 6 30
expansion 5 25
literal 5 25
transposition 3 15
borrowing 1 5
Total 20 100

The above information can be presented in the following chart:

35 7

30

25
20
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10
5
0 T T T T -_\

Adaptation Expansion Literal Transposition Borrowing

Percentage

Figure 5.1 Frequency analysis of the techniques of translating culture-specific and system-based
terms and phrases in Arabic—English official and legislative documents.

As shown in the above table and chart, ‘adaptation’ comes in first place with a percentage
of 30 percent. In second place come both ‘expansion’ and ‘literal translation’, achieving the
same degree of frequency of the total number of procedures 25 percent. ‘Transposition’
comes in third place with a frequency of 15 percent, whereas ‘borrowing’ has registered only
5 percent.

5.2.2 Qualitative analysis of religious, culture-specific and
system-based terms and phrases

This section critically discusses the above elements in terms of the procedures presented
in the table above. It is worthwhile dividing them into some subcategories as given below:

5.2.2.1 Reference to God

In matters of religious culture the problems of translation are often the most perplexing.
The names of the deity are a continual difficulty. The native word may have a heavy
connotative significance which makes it awkward to use. On the other hand a foreign
word often implies an ‘alien’ God. Whether the translator is aware of it or not, the
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natives usually equate such a foreign term with one of their better known and under-
stood deities.
(Nida, 1964:94)

Reference to God includes elements such as the basmalla (s> (o> Al & s — in the
name of God, the Merciful, the Compassionate). In this phrase, &) (Allah/the only creator)
is rendered as ‘God’ following Venuti’s (1995) ‘domestication’. That is ‘the translator . . .
moves the reader towards the writer’ (1995:20) and this makes the phrase more accepted in
the TL. Translation of this term has been used as it is for a long time. It has been given a
static form and has become an accepted translation. Mayoral Asensio (2003:21) suggests the
possibility of omitting religious elements as follows:

... formulas of salutation referring to God are intertextual references, fully meaningful
in the Arabic text, but this intertextuality is lost in non-Islamic cultures . . . These ritual
formulas do not have any relevance for the legal validity of the document; consequently,
the possibility of omitting their translation remains open.

Aixela (1996:64) justifies the omission of culture-specific elements in cases where they
are either unacceptable in the target culture or irrelevant to the target reader (TR) or when
the item in question is ambiguous. However, the translator should not claim the liberty of
omitting certain elements on the grounds of ambiguity. Rather, ambiguous terms and/or
structures should be represented as they are in the TT. Alcaraz Var6 and Hughes (2002:43)
comment on structure ambiguity in the following lines:

Although structure ambiguity is a problem, the translator must stick to the structure at
hand. Then, he produces a similar ambiguous translation. He has no choice to choose
from other alternatives. The best thing a translator can do is understand the context if he
faces a linguistic ambiguity, if not he must stick to the literal sense of the source text and
leave the interpretation to the court.

They (ibid.:153) added: “also the translators might seek to use the most frequent structures that
are specifically used in dealing with problems of legal discourse’. Although Alcaraz Varé and
Hughes discuss the structural ambiguity, I believe, this can also be applied to lexical ambiguity.
For example, the phrase 41} (s 585 (to be God-fearing) in example 1 below does not make clear
to the TR what the relationship between ‘fearing God’ and the importance of keeping an eye on
the minor’s money is. Although part of this meaning is given in the next clause: ‘and to perform
all tasks related to the guardian’, one cannot decide to omit it because of this ambiguity.

Example 1: From A Certificate of Guardianship

Al 5 A (5 8% A3uagl B 5 Thave informed the guardian to be God fearing and to
408 Loy A4lia oll 028 (580 perform all tasks related to guardianship in the interest
Juad o deald cﬁ.‘d\ sdaall  and in the benefit of . . . He has accepted this from me
A 4l Jilly agad 5 e clld  and undertaken to fulfill his obligation, may God be his
s ) sufficiency.
(Hatim, Shunnaq and Buckley, 1995: 84-85)
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In the above example, the Arabic reader can easily understand the connotative or the
implicit meaning of the first underlined phrase. That is, if somebody is a guardian of any
person’s money or any other interests, he/she needs to be careful not to steal them. The trans-
lator has given, in the TT, the denotative meaning of the phrase ‘to be God fearing’. Because
of this, the English reader does not get the same connotation given in the original and he/she
needs to know the relationship between fearing God and the importance of keeping an eye
on the minor’s money.

The translator has followed the technique of ‘adaptation’ in translating (a3 4 dsus
(may God be his sufficiency). It means ‘God’ will be the only witness, whether the guardian
will fulfil his commitments or not. This statement is one of the religious formulas added
to the ST and it adds nothing to the TT and omitting it will not affect the legal validity of
the document. This omission can be justified by the existence of the previous statement
4l il g2 5 e @) 188 (He has accepted this from me and undertaken to fulfil his obliga-
tion) which conveys that intended meaning.

5.2.2.2 Religious terms and concepts

Culture-specific terms pose difficulties when translating between two different languages.
Because of this, the TR is confronted with a whole range of Islamic concepts that are very
specific and require a strong legal background. The solution we may suggest is that the trans-
lator can provide an explanation in the form of a footnote. Alcaraz Varé and Hughes (2002)
propose the technique of adaptation can be an effective means of overcoming the differences
between two incongruent cultures. The following are some examples of the documents cited
in Hatim, Shunnaq and Buckley (1995).

Translation of the term = 4 — Jegal or religious

The ST term = &) is rendered in two ways, either as ‘religious’ or as ‘legal’. Consider the
example below:

Example 2: From A Certificate of Confirmation of Parentage

Ul A2 gaxall e il Gulaall 8 In the Legal Council convened in my presence,

Lﬁﬂ pan g;iﬂ .= ... thereligious judge of ... received the
OSL s el e skl Jegally capable . . . from . . . and resident in . . .

o8 oeadle e il Cay yeill a2y g and after the identification by . . . he deemed to
sl 8 o slaa yaiasy 3 be legally competent, resolved in their presence,
e Aals 38438\ 55 el stating:

B e 4e )il Sagy  The children or child . . . was born to me
AN o oY a3 from my legal wife within the state of
matrimony.

(Hatim, Shunnaq and Buckley 1995:102-103)

As the above excerpt shows, the term ‘;“—_)»m / al-shar i is used to denote two senses, the
first of which is rendered as ‘legal’ and the other as ‘religious’ as it specifies the judge that
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deals with these matters as a religious judge not as a normal judge that deals with other cases.
This religious judge’s role is similar to the role of J¥=ll <3S (notary).

There is a problem in the translation of (s& &l <& y=1ll 323 5 as “and after identification’
which does not represent the same sense given in the ST. The translator has unjustifiably
omitted the equivalent of the term = &) (legal), hence omitting an important piece of
information for the validity of the TT as a document that can stand alone.

In the same excerpt given above, there is a shift of tenses in & A 38 with the
modal particle (¥) denoting probability in the future. This clause is rendered inaccurately
as ‘was born to me’: a passive in the past. It should be ‘My wedded wife may give birth to
...> by employing a ‘voice shift” from passive in the ST to an active in the TT. The ST
also refers to the baby(ies) that will be born to him from his legal wife as J sl s ¥ §¥)
(the boys or the boy). The ST restricts the gender of the babies to boys only. In fact,
Arabic still refers to both sexes in the form of an inclusive masculine element. The
evidence of this argument is that the translator, being aware of this element, translates both
words as ‘children’ or ‘child’ to include gender-neutral terms in the TT and make the TT
more binding.

Terms related to marriage in Shari ‘ah Law: the term ‘mahr’

Example 3
4e 5 5 el Amount and type of dowry
BEE| Down-payment
Jasall Deferred payment

el il 58 Extras
(Hatim, Shunnaq and Buckley, 1995:86—-87)

Example 3 presents the translation of the term s/ mahr (dowry). Farugi’s Law Dictionary
Arabic—English (1983:40) translates the word _¢= as ‘dower’.

‘Dowery’ is an archaic term defined by Webster’s Online Dictionary as: Dower (1) the
money, goods, or estate that a woman brings to her husband in marriage (2) a gift of money
or property by a man to or for his bride. It is also defined in Osborne’s Concise Law
Dictionary (2001:142) as follows:

(1) The property which the bride brings to her groom in marriage. Also known as
dowry or dowery.

(2) A widow’s life interest in a portion of her deceased husband’s property: that portion
of lands or tenements which the wife has for a term of her life of the lands and tene-
ments of her husband after his decease, for the sustenance of herself and the nurture
and the education of her children . . .

The translator has used the technique of ‘cultural adaptation’ by giving the nearest equiva-
lent in the English culture. However, if the document is legally binding, the exact concept
of the word should be included in the TT (mahr) and then explained in a footnote. In this
context Mayoral Asensio, 2003:62 argues:
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The Arabic sadagq is regularly translated as dowry. But the dowry (in fact, shiwar) is
offered to the bride by her father as a custom whereas the sadagq is offered by the bride-
groom as an element necessary for the legal validity of the marriage. This is usually
law-risk information but could become critical. For instance, it could lead to the annul-
ment of the marriage by a Spanish judge applying Moroccan law.

What Mayoral Asensio suggests is that there is a difference in meaning beween ‘dowry’ and

‘mahr’ or ‘sadaq’ as he puts it. He also suggests the translation of sadaq into Spanish as it
is in Arabic, through glossing.

Translation of the term ¢) 3/ ibra’ (absolution)

Example 4: From a Certificate of Non-liability

EAEN] Lﬁ e fd_\\a &) A She, being legally competent, resolved, saying:
s @l ol il e Jﬁafd\ I absolve my husband . . . from responsibility over . . .
PO Y (Hatim, Shunnaq and Buckley, 1995:92-93)

‘Absolve’ according to Webster’s Online Dictionary is defined as follows:

(1) To set free from an obligation or the consequences of guilt.
(2) To remit (a sin) by absolution.

‘Absolve’ is translated into Arabic by Farugi’s Law Dictionary (English—Arabic) (2008:6)
as: (p) A 5 033 ) oz (Ra3), o (¢ 58 00) (A52). (51 02Y)) is defined in the Dictionary
of Islamic Terms (Al-Khudrawi, 1995:277) as:

‘Acquittal, absolution, release, release of a debtor from his liabilities, remission of debt.’

¢) ) is translated by Farugi Law Dictionary (Arabic-English, 1983:2) as

acquittal, absolution o ¢l il
release, discharge (3=l £3a)) ¢l )
quittance or acquittance (US) ¢l

According to the definitions given above, the Arabic term ¢ »¥! corresponds to both
‘absolve’ and ‘acquit’ in English, the former having a religious sense whereas the latter has
a legal one. So we hear of ‘absolving sins’ and ‘acquittance of debts’. Arabic, however, does
not have such a distinction. The translator has ‘added’ the words ‘responsibility over . . .” in
the TT to make the absolution more specific and denoting what is exactly meant in this
particular context (paying a fixed sum of money each month).

Translating the term SMa (divorce) and related terms

It is very important to look at the translation of the term @ (divorce) and how its synonyms
are rendered into English. But before we do this, it is beneficial to introduce the meaning of
the term in Arabic culture. Talaq refers to the termination of marriage by the husband either
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verbally by declaring ‘I divorce you’ up to three times or through an authorized written form.
In Arabic culture, if a marriage contract exists, its dissolution is called @ (divorce). It can
also be called Juadi (separation).

Mayoral Asensio (2003:62) commented on the translation of the term = from Arabic
into Spanish as follows:

Many official translators render the Arabic talag as divorce, although it means repudiation.
‘Divorce’ benefits the Western local authority, which thus avoids the dilemma of
validating a legal act, repudiation, that may be unconstitutional and against the
local law.

Mayoral Asensio, in the above quotation, argues that ‘talag’ means ‘repudiate/gead’:
‘to divorce or separate formally from (a woman)’ (Webster’s Online Dictionary), and
highlights the existence of a difference between the concept of ‘falag’ and ‘divorce’.”” If
the translator uses the term ‘divorce’ in the TT, he/she uses the strategy of approximation
(choosing the nearest equivalent in the TT) which may ‘benefit the Western local authority’
(ibid.). Another way of keeping the spirit of the ST culture in the TT is to borrow the
Arabic term ((3>4a — ralag) and include the meaning of the concept in a footnote or in a
bracketed paraphrase. Below are examples of the translation of the term (talaq) and other
related terms:

Example 5: From 42> ) das (Certificate of Remarriage to a Divorced Wife)

calla 8 € u) DulE ) He resolved stating:
e yall Aldae 5 Jag) I revocably divorced my wife with whom I had

daa yaalls consummated the marriage . . .
(Hatim, Shunnaq and Buckley, 1995:98-99)

In the excerpt above, the Arabic text includes a doublet (X 532 5 > 5) — my wedded
wife) in which the terms are near-synonymous but they are indeed different. In Shari‘ah
Law a man and a woman can be married with a legal marriage contract but they may not
have consummated marriage. Thus, the translator employs the technique of ‘expansion’
according to Alcaraz Varé and Hughes (2002:184), by explaining the word 4“5—"'3)5-\‘: ‘with
whom I have consummated the marriage’ to the word ‘wife’ giving the exact meaning of the
Arabic term.

In the same example, the term duaa ) 4l 5 2 Shari‘ah Law term which is also referred
to, according to Al-Khudrawi (1995:263-4), as >0 G (revocable divorce).

In the title of the document, the translator opted for ‘explanation’ of the term das ) (return)
in this case, of a wife to the husband’s matrimonial authority and contract of marriage. This
is common in translating titles which depend mainly on the main body and content of the
document.
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Example 6: From J 33 J8 (b (33U 485 5 (Certificate of Irrevocable Divorce
before Consummation of Marriage)

8% iagy gl
Lo dial aly daal o
bl 4 s 5 Adlla alS
@i 5 Lgadd salad
pe glegindaa o5l B i)
dapall sall 4 Jgaal
Ofprall By o) AL
85 4l diagdl a8y 5 SO
5 i &g (il (a4

B Sl dia g e

... and I state that my aforementioned wife with
whom I have not consummated the marriage and
have not been alone is irrevocably divorced from my
matrimonial authority and my contract of marriage
once and for all and I request that be recorded and
that she be notified. Whereas a state of matrimony
previously existing between them, non-consummation
of the marriage and not being together have been
ascertained to us by his avowal and the testimony

of the aforementioned identifiers, I have informed
him he has concluded an irrevocable divorce of his

aforementioned wife.
(Hatim, Shunnaq and Buckley, 1995:104—-105)

The above excerpt gives the translation of the phrase Jsaall Jd (5l 33a which is one type
of irrevocable divorce. It happens if the husband divorced his wife before the consummation
of marriage; this counts as one divorce statement and is known as & _x<a 4 gl i @MU
(minor irrevocable divorce). In this type, if the husband needs to remarry his divorcee, this
must happen through a new marriage contract with a new dowry. The above type is different
from the one we introduced in example 5 above and is distinguished from 43 sin (L) GOkl
&S (major irrevocable divorce) which is defined by Al-Khudrawi (1995:264): if the husband
gives sentence of divorce to his wife a third time, it is not lawful for him to take her again, until
she shall have married another husband’.

The clause & Ji3) (J 5 J3a) @l is rendered as ‘with whom I have not consummated the
marriage and have not been alone’. The first part accurately renders the meaning of the ST;
the underlined clause adds nothing to the meaning but confirms it, and it is a bit vague in the
TT. For the TR, it does not represent the meaning included in the source culture. Menacere
(1997:85) argues that ‘lam akhtal biha is a culture specific term with no equivalent in
English. The literal translation “have not been alone” is thus meaningless in English, the
Arabic concept requiring a lengthy footnote’.

Later in the text, the clause is repeated with a different wording: dapniall 3 Al (the right
khalwah/privacy with a wife) and was vaguely rendered: ‘not being together’. Although it is
always advisable that the translator should keep the vagueness represented in the ST, for
attaining the same sense given in the ST (Alcaraz Varé and Hughes, 2002:43,153), another
suggestion is that the translator may add an explanatory footnote by providing the TR with
the conditions of the right ‘khalwah’ such as being separately in one room, with the door
closed or curtains drawn.
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Example 7: From the Tunisian Code of Personal Status II

223 da g 3l g 3l Leadamy Al Llagll The husband in case of dissolution of marriage,
A 5 Wil e 8 L 3 i Mall  recovers from his wife whatever remains

G bl 38 &udl) 485 1) a3 of gifts he gave her after the conclusion of
o Wl lgie aa i Y ¢ lgie  marriage contract if the dissolution occurs after

(Article 28).J 3l the consummation of the marriage.
(Mansoor, 1965b:141)

<http://wrcati.cawtar.org/assets/documents/pdf/CodeduStatutPersonnel.pdf>

In the above example, wording of the Arabic ST is vague and requires reconsideration. The
ST introduces an article in the Tunisian Code of Personal Status that explains two cases in
relation to the husband’s eligibility to recover any presents that he has given to his wife. In
the first case, if the couples are officially married, but have not consummated marriage and
their marriage contract comes to an end, from the side of the wife, the husband is eligible
to receive all the remaining presents back even if they are used. In the second case, if the
couples have already consummated marriage, then if divorce happens, the husband is not
eligible to receive any of his presents back.>®

The condition for recovering the husband’s presents is exemplified in the conditional
clause (sl 38 Fudll 28 5 131) What is meant by gl (dissolution) is ‘divorce’ or “dissolu-
tion” and what is meant by ) (lit. building) is consummation of marriage. This term is
omitted, leaving the meaning of the TT clause incomplete. Another unjustified omission is
the phrase W < (because of her) which means that ‘the reason of divorce emerged
because of the wife’. This phrase, I suppose, is important in this context as it gives one of
the cases for returning the husband’s gifts, thus cannot be omitted. The conditional clause
(U5 ) glit. if they changed), which refers to the change of the status of these gifts was also
unjustifiably omitted from the TT. A suggested translation for this excerpt is given below:

The husband shall in case of the dissolution of marriage recover from his wife, if the
dissolution occurs before the consummation of marriage because of her, whatever
remains of gifts he gave her — even if the status of these gifts has changed. The husband
shall not recover any gifts if the dissolution occurs after the consummation of marriage.

(author’s translation)

Example 8: From daas ) 4as (Certificate of Remarriage to a Divorced Wife)

saadl & Gl jle L) Cus 5 And whereas she is still within the legally
S e ‘;u\ﬂ dc 4l prescribed waiting period before remarrying, I
... a8 § Jacac return her to my matrimonial authority and to my
) ) contract of marriage.

(Hatim, Shunnaq and Buckley, 1995: 98-99)
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The above excerpt represents another instance of the Shari‘ah Law terms (‘”\-,\“-)J‘ '53{4‘)
which is rendered as ‘the legally prescribed waiting period before remarrying’. The trans-
lator has used the technique of ‘explicitation’ or ‘expansion’ (Alcaraz Var6é and Hughes,
2002:184) by explaining the meaning of the term rather than, perhaps, transliterating it
followed by this explanation. ‘Explicitation’ is viewed as one of the translation universals
between many language pairs (Baker, 1992). Al-Khafaji (2007) has undertaken a study to
validate the hypothesis that ‘explicitation’ and avoiding lexical repetition is one of the trans-
lation universals between English and Arabic. He comes up with the conclusion that this
hypothesis is valid, bearing in mind the small-scale corpus he has used. Al-Khafaji has
investigated such hypotheses in literary Arabic, not considering other Arabic registers such
as legal Arabic. Based on the analysis of a small-scale legal corpus, we can claim that
‘explicitation’ applies in the case of translating legal texts from and into Arabic whereas
avoiding lexical repetition is not a valid hypothesis in translating these legal subtypes.
Mansoor (1965b:141) has given the following translation of the term 3= (iddat):

Example 9: From the Tunisian Code of Personal Status II

sl sac agsaall da g Niad  The wife of the missing person, following a court
Adlassy WSSl jsua  amy decision designating him a missing person, shall
(Article 36) observe the same period of ‘iddat as that applicable
in case of death.
(Mansoor, 1965b:141)

<http://wrcati.cawtar.org/assets/documents/pdf/CodeduStatutPersonnel.pdf>

In this example, Mansoor has ‘borrowed’ then transliterated the Shari‘ah Law term (3=
‘iddat) which has no equivalent in the English culture, followed by an explanation: ‘as that
applicable in case of death’ because there are two cases for ‘iddat in Shari‘ah Law: in case
of death or if the wife has been divorced. Al-Khudrawi (1995:277) has defined and distin-
guished between these two types of 3¢ (‘iddah) below:

The term of probation incumbent upon a woman in consequence of dissolution of
marriage either by divorce or the death of her husband. After a divorce, the period is
three months and after the death of her husband, four months and ten days, both periods
being enjoined by the Qur’an.

5.3 RELIGIOUS, CULTURE-SPECIFIC AND SYSTEM-BASED
TERMS AND PHRASES IN ARABIC-ENGLISH
INTERNATIONAL DOCUMENTS

The Universal Islamic Declaration of Human Rights (UIDHR) is an important text to analyse
in the body of this book. It is one of the documents which addresses human rights in Islam
and the translation of which should adequately transfer the message given in the ST. It is also
rich with religious elements from the Qur’an and the Sunnah (customary practice of Prophet
Mohammed) as well as Shari‘ah Law.
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5.3.1 Quantitative analysis of religious, culture-specific and
system-based terms and phrases in the UIDHR

The following table gives the techniques used in translating the religious and culture-specific
terms in the UIDHR:

Table 5.2 Frequency analysis of the techniques of translating culture-specific and system-based terms

and phrases in the UIDHR

Technique of translation No of occurrences Proportion of techniques found (%)
omission 77 60.16

adaptation 27 21.09

borrowing 12 9.38

addition 8 6.25

literal 2 1.26

explanation 2 1.26

Total 128 100.00

Downloaded by [University of Sussex Library] at 07:52 26 March 2017
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As is shown in the above table, ‘omission’ is the most frequent technique in translating
religious elements (for example Qur’anic verses and prophetic Hadiths) (60.16 percent). At
the same time, ‘adaptation’ achieved 21.09 percent of the overall techniques which puts it in
second place. ‘Borrowing’ comes in third place achieving 9.38 percent, a technique that has
not been noticed in the analysis of the official and legislative documents mentioned earlier
in this chapter. ‘Addition” achieves 6.25 percent, which is higher than its counterparts in the
official and legislative documents. Other techniques such as ‘literal translation’ and ‘expla-
nation’ are not so frequent, with a percentage of 1.26 percent. Below is a chart illustrating
the above information followed by the qualitative analysis:

Figure 5.2 Frequency analysis of the techniques of translating culture-specific and system-based

terms and phrases in the UIDHR.
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5.3.2 Qualitative analysis of the frequency of techniques of
translating culture-specific and system-based terms and phrases
in the UIDHR

The discussion in this phase focuses on the techniques exemplified in the above chart. We
will focus on ‘omission’, ‘adaptation’, ‘borrowing’ plus ‘literal’ ‘translation’ and ‘addition’.
It is worth noting that the method of analysis in this part has been slightly adapted from the
way followed in analyzing the official and legislative documents before. In analyzing this
document, I am referring to the technique of translation where ‘omission’ and ‘adaptation’
are the most dominant, a matter which poses a question about the validity of the TT, given
that this is the only available translated text of this document and paves the way for a closer
investigation of the techniques of translation used.

5.3.2.1 Translation by ‘omission’

In the TT, the translator omitted every occurrence of Qur’anic verses and Hadiths, along
with their citations.®® At the end of the TT, he/she has given a separate ‘Reference’ section
in which he/she has documented all the occurrences of the Qur anic verses and the Prophet’s
Hadiths, according to the order of their occurrence in the text. This can justify why omission
is the most frequent technique and leaves us with the questions of (i) whether or not the trans-
lator has the authority to omit almost all these examples, (ii) if he/she has done so, has he/she
justified such omission? (iii) has he/she explained why he/she has referred to the citations of
these examples at the end of the text? (iv) what is the value of including them so abruptly?

To answer the third and fourth questions, we can argue that adding these citations at the
end of the TT does not change anything, nor does it add any information to the TR because
they are used out of context. Even with them, the TR will not find them of much help as he/
she requires the actual words to be able to accommodate them in the TT.

In answering question one and two, it is not the authority of translators to omit these big
portions of the TT. He/she does not justify using such technique to the TR, leaving the TT
one of the unreliable texts. One cannot claim that the TT is a parallel version of the ST.
It can neither be viewed as an authentic nor as a binding legal document. One of the instances
of the omissions, however, can be justified for as in the case of omitting the basmalla
(P> ) (s 1) &) sy — In the name of God, the Merciful, the Compassionate).

It is worth mentioning that despite the ‘omission’ of almost all the occurrences of the Qur’an,
the Hadith, sayings of the Prophet’s companions and the adaptation of a few of such elements,
the TT, surprisingly, includes one Qur’anic verse that has not been omitted as given below:

Example 1

Jasall LgaSay culaladU dual) gla 3! The Qur’anic principle “There is no

38l <ol (8ol )Y calall A1 3l compulsion in religion” shall govern the
(256  religious rights of non-Muslim minorities.
(UIDHR, article 10:a)

<http://www.umn.edu/humanrts/arab/UIDHR.htmI>

<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>



http://www1.umn.edu/humanrts/arab/UIDHR.html
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5.3.2.2 Translation by ‘adaptation’

Examples of this translation technique are many in the body of the document; we will
comment on some of them below:

Example 2

JU GBa — Ol okl — 130 Every person is entitled to marry, to_
3yl el e &) 39kl sa s ¢l found a family and to bring up children
J L ol Galaed s i )M Qlad) s in conformity with his religion, traditions
— g ade — AY J8 pagill e and culture. Every spouse is entitled to
dag ydl Lo ) B 28K bl s (958 such rights and privileges and carries such
(Feaddl ol L) obligations as are stipulated by the Law.
(article 19:a)
<http://wwwl.umn.edu/humanrts/arab/UIDHR .htm]>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

The above excerpt exemplifies ‘adaptation’ of the term day il (Shari‘ah) which has been
rendered as ‘law’ and it is repeated throughout the whole document. The translator mentioned
this in the endnotes but offers no justification. The only justification one can provide is that
the translator is after the ‘domestication’ of the TT. In fact, what the translator is trying to do
is to give the TR the gist of the content of each article. This has happened at the expense of
accuracy of the ST wording. For example, the two-part article is translated into one state-
ment summarizing the message given in the ST. Consider the following statement:

G HA il g 5 Y el = Al Gkl a5 to found a family and to bring up
i) Cslael g children

The translator has omitted the phrases = DAl Bkl sa (which is the legitimate way)
and 4d) alie) s (maintaining self-chastity). ‘Adaptation’ is also used in translating
4 )Ml sl (and giving birth to offspring) into ‘bring up children’. This adaptation,
I believe, is inadequate as this results in a totally different piece of information that is
not primarily given in the ST, as ‘having children’ is different from ‘bringing up children’.
A better translation could be: ‘and this is the legitimate way to found a family, to have
children and to preserve self-chastity’ (author’s translation).

Example 3
e B Slhuant ity g Jany ol i) JSU Al human beings are entitled to earn

Ac g yiall 4 s g their living according to the Law.

(article 15:b)

<http://www1.umn.edu/humanrts/arab/UIDHR .htmI>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>



http://www1.umn.edu/humanrts/arab/UIDHR.html
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‘Adaptation’ is also used in the above example in translating 4 s xall 48 52 5 (1 (by its
legitimate means) which is rendered as ‘according to the law’. In this context, it has given
the same sense as that of the original.

5.3.2.3 Translation by both ‘literal’ translation and ‘borrowing’

Due to the religious nature of the document, it includes a considerable number of reli-
gious and jurisprudential concepts that are hard to render in the TT. For these elements, the
translator has used two procedures of translating them, mainly, ‘literal translation’ and
‘borrowing’ as given by Vinay and Darbelnet (1995:84). We will refer to a few of these
items below:

Example 4

Gluluad)l 48 ) )8 :aaise Wherein all public affairs shall be determined
Ay s abii Sl and conducted and the authority to administer
Leiuai il cllalid) g jlai s them shall be exercised after mutual consultation
ad al 97 6 o8I Wity (Shura) between the believers qualified to
) »all) “agin (5 )i contribute to a decision which would accord well
) (38 with the Law and the public good; (Preamble: 8)
O A Ll (g ol Process of free consultation (Shura) is the basis
A 3 351;‘\ of the administrative relationship between the
government and the people. (Article 11:b)
<http://www.umn.edu/humanrts/arab/UIDHR .htm]>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

In the above example, the term sl (consultation) is rendered in two ways, by ‘literal
translation’: ‘mutual consultation’ followed by ‘borrowing’ (Shura) as in (i) or ‘process of
free consultation’ followed by Shura as in (ii). Newmark (1982:381) does not support the
use of ‘borrowing’ in international documents:

whether in translation or in original writing, a paper on a country’s institutions
transfers a higher proportion of legal than of any other type of institutional terms
but an officially translated law or an international treaty must not use transferred or
borrowed terms.

Newmark’s argument above might not be applicable to the above document where there
is a considerable number of religious and culture-specific terms the meaning of which
will be distorted if not transferred to the TT through ‘borrowing’. It is also advisable to
start with the borrowed term then followed by the ‘literal translation’ as is given in the
following example:


http://www1.umn.edu/humanrts/arab/UIDHR.html
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Example 5

£

Bl el gAilia ga 48 phallASay ) yalldl Al Masjid Al Haram (the sacred
J) “Lial IS 4l ja 9 ralise 4ic 2ay Y lesea  house of Allah) in Mecca is
(97 ) yee  asanctuary for all Muslims.
(Article 9:b)
<http://www1.umn.edu/humanrts/arab/UIDHR .html>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

In the above example, o/l 4l Cu (the Sacred House of Allah/Ka‘abah) is rendered in
two ways: the first of which is through ‘borrowing’ and ‘adaptation’ (Al Masjid Al Haram —
The Sacred Mosque) followed by bracketed ‘literal translation’ (The Sacred House of Allah —
Ka‘abah). Although the borrowed phrase can be considered a justified adaptation as the
meaning involved in the ST refers to the whole Mosque rather than the Ka‘abah, the translator
should have stuck to the ST, or a footnote could have been included to explain this adaptation to
the TR. )

It is worthwhile that the translator combined the two phrases bxaes (Wil (1l 5 (and
security for all people) and eL-M 4ic Lay Y (no Muslim should be deterred from it) as
‘sanctuary for all Muslims’. By this, the translator limits visiting or resorting to the Mosque
to Muslims only, a piece of information that does not exist in the ST. A suggested translation
could be:

‘The Sacred House of Allah — in Mecca — is sanctuary and security to all people and no
Muslim should be deterred from visiting it.’
(Author’s translation)

Example 6

z)o M Se el ilen g ) (o allad o :aa 550 Every married woman is entitled

Loty YT AiA ol Al 3y )l e — Las — to seek and obtain dissolution of
il Lagd Lagale ~Uia D8 A 2 goa [la s 3))]  marriage (Khul'a) in accordance with

Gallail) (bl o Lt o LS (229 :3,4)) 4y the terms of the Law. This right is in
Aagy i) AlSAT (3Uas 8 Lilead  addition to her right to seek divorce

through the courts. (Article 20:d)
<http://www1.umn.edu/humanrts/arab/UIDHR.htmI>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

In the above example, the ST phrase & (31 )k e — Lay — #)53l Je ¢lgd) (entitled to
seek and obtain dissolution of marriage (Khul a)) uses a culture-specific term éﬂ\ (al-Khul").
According to the ST, a wife can initiate divorce from her husband by means of éﬂ\



http://www1.umn.edu/humanrts/arab/UIDHR.html
http://www.barrypearson.co.uk/articles/gods/islam_universal.htm
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(al-khul").%" This term does not have an equivalent, hence is rendered by ‘borrowing’.
However, a footnote could be included to explain this term to the TR:

Al-khul‘: “An agreement concluded for the purpose of dissolving marriage. The release

from the marriage tie obtained by a wife upon payment of a compensation or consideration

whenever enmity takes place between husband and wife and they both see reason to.’
(Al-Khudrawi, 1995:124)

A suggested better translation of the above excerpt would be:

A wife is entitled to demand from her husband — in an amicable manner — the dissolu-
tion of the marriage contract through ‘al-khul”
(author’s translation)

Sometimes there is a lack of consistency on the part of the translator in translating one
term. For example, ‘literal translation’ plus  borrowing’ is used in rendering the word 4«¥!
(the community) in one case: ‘the community (Ummah)’ and in another case it is rendered
through ‘literal translation’ only as ‘the community’.

5.3.2.4 Translation by ‘addition’

There are several instances of addition in the body of the TT. Some of them are worth
mentioning here:

Example 7

Olas o) caaaly e 28 JS 3n (e Itis the right and duty of every Muslim to

199 e g ol g ead o ) callallazd y  protest and strive (within the limits set out

FREN o dauwaie ddale dgalse cugd by the Law) against oppression even if it

g sl Jadl 134y g Ua s o« yla  involves challenging the highest authority
... el in the state. (article 12:c)

<http://www1.umn.eduw/humanrts/arab/UIDHR.htmI>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

An example of ‘addition’ (within the limits set by the law) can be seen where in the TT
the translator was discussing the rights of every person to protest against oppression.
The word 2_® (individual/person) which is gender-neutral is rendered as ‘every Muslim’.
The translator has specified reference in the TT to Muslims only. There is no justification
for that change in the footnotes. One can argue that the translator may have done so on
the grounds that this document discusses human rights in Islam which should be
addressed to all Muslims. Even so, the document does not restrict the rights and obligations
to Muslims as other sects may still live under the umbrella of Islam and one should not
exclude them.


http://www1.umn.edu/humanrts/arab/UIDHR.html
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There is also an ‘adaptation’ and ‘omission’ of the underlined phrase below
(el g5l (Jbadl 138 5 this is the best way of jihad) in the following excerpt:

RNEN o ddatia dale dgal g cugd s against oppression even if it involves
Aeall el ol Juadilaa g g Ua sl si¢ s challenging the highest authority in
the state

What the translator has provided us with in the above example is ‘gist translation’. The
complete translation of the ST statement could be:

.. . without fearing the confrontation of an oppressive authority, unjust ruler, or tyran-
nical regime . . . and this is the best type of struggle . . .
(author’s translation)

Example 8

Gl g i o A4S JUy o 3,80 3a o Every person has the right to food,
couley il iy calala e 8Ll shelter, clothing, education and medical
e jwainiaialadhless, . (Swey  care consistent with the resources of
e (o calic g aang) dsaal a3h Ly the community. This obligation of the
) 50 4y ransi e é\‘_k.'\ (B AdlE 5 (as s community extends in particular to all
L Jedid 1 8 4aY) (aals dia g — 4aY)  individuals who cannot take care of
Cpe 4l o b gl ity o 0 8l aadaieg Y themselves due to some temporary or
&y permanent disability. (article 18)

<http://www1.umn.edu/humanrts/arab/UIDHR.htmI>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>

As seen in the above example, the underlined phrase has been rendered differently in the
TT. Translation has been done through both ‘adaptation” and ‘addition’. The article is discussing
the duties of the community towards their people and in particular providing necessary resources,
in particular for those who are not able to provide them themselves. The TT involves a mistransla-
tion of this information and an addition of a piece of information that does not exist in the
ST: ‘due to some temporary or permanent disability’. A better translation should read as
follows:

Yl Jadal a8 3LY) alg diayg  Duties of the community also involve
Al s b iy JEiy o 2l aikivy  providing what the individual cannot secure of
G e these needs. (author’s translation)
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It is clear from the above discussion that the translation of this document is problematic; we
have provided an overview of this and only commented on a few examples that deal with
religious, culture-specific terms. The TT of this document, however, is not consistent and it
is recommended that it should be retranslated.

5.4 ANALYSIS OF ENGLISH-ARABIC SYSTEM-BASED AND
CULTURE-SPECIFIC TERMS

This section discusses the techniques of translating culture-specific and system-based terms
from English into Arabic, with a certain focus on the concept of ‘civil partnership’ rendered
in some UN documents introduced in Chapter 4 (section 4.6).

5.4.1 A note on the concept of civil partnership

The term ‘partner’ is defined by Webster’s Online Dictionary as ‘someone’s husband or
wife or the person someone has sexual relations with’. A civil partnership is ‘a relationship
between two people of the same sex (“civil partners”)’ (Civil Partnership Act 2004, article 1
available online from: <http://www.legislation.gov.uk/ukpga/2004/33/section/1>).

Civil partnership is distinguished from civil marriage in that the two male or female
partners can go to a specified civil partnership registrar and utter certain vows®?. In the UK,
for example, the two partners perform official arrangements for living together legally
and share the rights that married couples have such as the right for pension or property
ownership if one of the partners dies.”

5.4.2 Quantitative analysis of English—Arabic culture-specific
system-based terms and phrases

The table below gives the frequency of the techniques used in translating English—Arabic
culture-specific and system-based terms:

Table 5.3 Quantitative analysis of the techniques of translating English—Arabic system-based and
culture-specific terms

Technique No of occurrences Proportion of techniques found (%)
literal 18 46
expansion 9 23
adaptation 8 21
shift 2 5
explicitation 2 5
Total 39 100

The information given in this table is represented again in Figure 5.3.

As the two figures show, ‘literal translation’ is one of the most frequent techniques used in
translating system-based and culture-specific terms from English into Arabic at 46 percent.
Expansion achieves 23 percent whereas ‘adaptation’ comes in third place with a percentage
of 21 percent. Both ‘shift’ and ‘explicitation’ come last with 5 percent for each technique.


http://www.legislation.gov.uk/ukpga/2004/33/section/1
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B Literal

B Expansion
Adaptation

W Shift

Explicitation

Figure 5.3 Frequency analysis of the techniques for translating English—Arabic system-based and
culture-specific terms.

5.4.3 Qualitative analysis of English—Arabic system-based and
culture-specific terms

This section critically analyzes the techniques used in translating the system-based and
culture-specific terms in some selected UN documents.** These terms include spouse,
couples, marriage, divorce, dissolution, civil partnership and related terms.

Example 1

The marriage must have broken down for 1w Aol el e of
one of these reasons: Al L)
Your spouse has committed adultery and e B yaaall axe gL el HAl) QIS )
you find it intolerable to live together. Lo (fuall Jasd
Your spouse has behaved in such a way O S e A4y ey @l il (o
that you cannot reasonably be expected to L ual) A0S J sl yue
live together.

You have been separated for two years 5 Juatty) 58 e e e
and your spouse agrees to divorce. At e ol 14l 46 g0
You have been separated for five years. Jhadi¥) e Gl g (el aiae
Your spouse deserted you more than two owd e Y el ebual e
years ago. ) g
(Resolution first for family law, fact sheet)

The above example lists the reasons for dissolution of civil partnership. The author, however,
has presupposed that civil partnership is referred to as ‘marriage’ and the dissolution of it is
called ‘divorce’: where the term ‘divorce’ is used in this fact sheet it should be taken to include
dissolution of civil partnership. Thus, the term ‘spouse’ refers to ‘partner’ in the ST. The trans-
lator has opted for an ‘adaptation’ technique in the TT to give the same meaning intended in
the ST by rendering ‘spouse’ as <k »l (the partner) rather than zs Y (husband).
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‘Verb—noun transposition’ is used in the translation of ‘have broken down’, ‘separate’
‘desert’ and ‘deserted’. The former is rendered as UL (collapsing / breaking), ‘have been
separated” as Juadi¥) (separation) and ‘deserted’ as > (deserting). There is one ‘mistrans-
lation’: “Your spouse deserted you more than two years ago’ has been rendered as (< (five).

It is interesting to look at the translation of the term ‘partner’ as it has occurred in the
media discourse.®

Since 2006, Parliamentary rules have banned ol @l st 0006 Aladl diag

MPs from ‘leasing accommodation from Jae 5l Qg e auld
a partner’. ana Bda gl 5 ) (e AldY)

<http://news.bbc.co.uk/1/hi/uk/10192614.stm>
<http://www.bbc.co.uk/arabic/multimedia/2010/05/100530 hs uk laws resign
cabinet.shtml>

As given above, ‘partner’ is rendered as pres (s Ji Z 5 (husband or intimate friend). Both
TT words do not represent the meaning of the term ‘partner’ given in the ST. It neither means
‘husband’, nor does it mean ‘intimate friend’. The translator has used ‘adaptation’ as a means
of euphemism for representing the approximate equivalents in the TT culture. ‘Expansion’ is
also used here as the translator has added ‘intimate friend’ to the TT. The translator has taken
the liberty of translating the ST, assuming that it is not a binding text and the TR will still get
the intended meaning once it is read in context. One can better translate it as:

e 3 el )3 atdiY) dae licl sl e Kalad ) sl il ST 2006 plal) e

In the same article, the term ‘partner’ is rendered differently as ‘to his partner’
((,A-‘"‘ 4y il Qudally which specifies the meaning of the term ‘partner’ to refer to British
Treasury Minister David Laws’ secret lover. The media also speaks of ‘gay couple’ for ‘civil
partners’ as given in a news headline: ‘Gay couple set to christen children’.® It can be
rendered into Arabic as a@JG-U Olaany Gaindl Wle (1S5 15 (author’s translation).

Below is another example:

Example 2

Where the term ‘divorce’ is used in this fact oda a8 gl A3 5 8 3Dl

sheet it should be taken to include dissolution — ¢Uiiwy) s Avaall 4S) Al Zwd Jady
of civil partnership. The only exception S5 mllaias g AU ga aa gl
is adultery which is a specific legal term Cpeiad) o Gaiall A laas GBlad dasa
relating to heterosexual sex and which cannot ~ _uLul< PREH o Sl oS Y Al
therefore be used as grounds for dissolvinga <l yall IS 1)) 5 dpae 4SS el
civil partnership. If your partner is unfaithful ~ 4SI &) JoUa) gl gy palia e
the grounds for dissolution would instead be (ENae yall Capail) Glld e Yy
unreasonable behaviour.

(Resolution first for family law, fact sheet)



http://www.news.bbc.co.uk/1/hi/uk/10192614.stm
http://www.bbc.co.uk/arabic/multimedia/2010/05/100530_hs_uk_laws_resign_cabinet.shtml
http://www.bbc.co.uk/arabic/multimedia/2010/05/100530_hs_uk_laws_resign_cabinet.shtml
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In the above excerpt, translation of the term ‘dissolution” has varied; once it is Z= in the first
instance, ¢ in the second; and =3 in the third. In the first two instances “literal transla-
tion” has been used. In the third, it is also ‘literal” and ‘addition’ as the translator has opted
for adding the term 4S) 3 (partnership) to make it explicit in the TT what ‘dissolution’
refers to. It is of value to note that the Arabic term 4S) &l (partnership) has been newly
introduced to Arabic as a verbal noun of the verb <! )L (to take part) and it is now frequently
used in business and in law. Below is another example given in a Bank Account Contract
Opening Form below:

Example 3
Authorized Signatures: Notice of I 5 eyl jUad) 5 i il () aim siall
revocation; dissolution of partnership. AS) L)
(Atticle 2.9)
Death of any partner of the Account daal o cleall Calial el 4 Lﬁ;i 3l
Holder or of its dissolution. (Ibid.) Az AS) Ll

In other examples, ‘civil partnership’ can be called ‘same-gender partnership’:

Example 4

Civil recognition of same-gender partnerships. Cye ) A S sy sl l yie )
(E/C.12/GBR/5: article 21) cpial)

As seen above, ‘literal translation’ is used but the term Q‘JE‘Y\ (fellows) has been ‘added’ to
the TT for semantic reasons as the term ‘partnerships’ needs to be put in a whole meaningful

context. It gives a better meaning than if it is rendered as il (i (e S S (same-
gender partnerships). Here is another phrase:

Example 5

same-sex couples to make a formal, legal &) 33l 8 J 53l (pa ppuiall (ud e () B
commitment to each other by forming a_ St HAY) Lagia JS olad  ams y ¢ 23638
civil partnership. " Apaeds) pi
(E/C.12/GBR/S: article 21)

As seen above, ‘same-sex couples’ is rendered as i) sdd (e O )531‘ (fellows of the same
sex). There is ‘adaptation’ in rendering the term ‘couples’ into ‘fellows’. The translator is
motivated by addressing the target culture because ‘couples’ refer to ‘two married persons
from opposite sexes’. The term () _8Y/ (fellows) is neutral here as it can refer to two persons
from the same or different sexes. Another example of the occurrence of the term is given
below:
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Example 6

same-sex civil partnership Aal g (in e (1050 38 0 B yilaall
(A/HRC/14/15/Add.1: article 5, 6, 7, 8, 9)

In this example, the translator has ‘adapted’ the translation with an ‘addition’ of the term
5_pilaall (cohabitation) and unjustifiably omitting the term “civil’. To keep consistency of the
translation of the term, one can render it as:

ouinl) (s e S 58 Al ST

(author’s translation)

The following example investigates the translation of ‘homosexuals’:

Example 7
.. it is believed that such incidents are ol (e ‘@L\I\S\ pac o i PO BYYR EI
underreported because families are unwilling oA jare ) g e Sl all
to admit that targeted members were O salie pa Cpdagiuaall 3 Y uu il
homosexuals, for fear of further abuse. SlelieY agia j23 (hel8 & Lusia
(GEN/G09/173/85: article 30)

It is clear from the above example that the term ‘homosexuals’ is rendered ‘literally’ as
Guis () galie One can even argue that it is a ‘calque’ according to Vinay and Darbelnet
(1995:84). This term has also been rendered in the media as (=i (L7

Example 8
Gender Recognition Act 2004 Yoot alad uially Cal eI 58
Civil recognition of transsexual people in their Cral tiSal) asdly Jaall Cal yie )
acquired gender. A (g
(E/C.12/GBR/S5: article 21)

“Transsexual people’ in the above example is rendered as pgis (3 (<l (who change
their sex (gender)). This phrase is rendered into a clause following ‘phrase-clause trans-
position’. It is worth noting that both transsexual and transgender are used interchangeably
although there is a slight distinction between both. ‘Transsexualism’ describes the wish
to change one’s sex or the change itself. This is known in Arabic as (=il w3 (gender
change) or (il uad L3l (the wish to change gender). The second is ‘transgender’
(‘;w-'\#\ J s>ill) which shows that the process of gender change has already been done.

There are a few system-based items in the corpus of analysis, the first of which is given
below:
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Example 9
The Crown Dependencies Z Gl Al _;.\LM‘Y\
The UK is responsible for the defence and Adlea (e A g e Banial) ASLa4l)
international representation of the CDs. The CDs Liai e z Uil da il éﬁ L8y
are: the Bailiwick of Jersey, the Bailiwick of s a oa 2Ll AUl AIEY)
Guernsey and the Isle of Man. (o g pld) g o pan )
(E/C.12/GBR/5: article 9)

The title of the article, ‘The Crown Dependencies’ is rendered ‘literally’ as:
Gt‘ﬂ 43l wlBYI (lit. “the regions which belong to the throne’). The ST has replaced the
phrase by the abbreviated form (CDs) to avoid repetition. However, the TT has followed the
technique of ‘explicitation’ by rendering the full words for the ST initials.

Example 10
The Crown exercises its responsibilities for the Dol e A3 g e U e slan g
Islands through the Privy Council and also LS Galal) ASLall pudas IS (4a
makes appointments to the judiciary in each B0 IS A ailad) Aalid) ey
Island. (E/C.12/GBR/S5: article 9)

The ‘privy council” generally refers to the advisers of a monarchic government. It was estab-
lished in many countries, such as France, Japan, Russia, where it has now been abolished,
but it is still functioning in countries such as Canada, Denmark and the UK. It is commonly
known in the UK as ‘Her Majesty’s Most Honourable Privy Council’. It has been rendered
as palal) ASlll pulaa (the Queen’s Private Council). The technique of ‘adaptation’ is used
as the translator gives the corresponding equivalent in the TT. It can also be rendered as
A<l alal) 4.5)‘-"51“5” sl (the Queen’s Private Council of Advisers) following the
technique of ‘explicitation’.

5.5 ANALYSIS OF ARCHAIC TERMS IN ARABIC-ENGLISH
DOCUMENTS

In Chapter 3, we pointed out that Arabic legal documents use template terms which have
continued to exist in the legal tradition such as L S (the said or the abovementioned). We
can argue that the use of such terms gives an Arabic legal document a specialized nature and
that they are considered the equivalents of the English archaic terms.
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5.5.1 Translation of archaic terms in Arabic—English
official documents

Examples of the term _ s5S2ll (the said or the abovementioned) have occurred in the official
documents cited in Hatim, Shunnaq and Buckley (1995) as given below:

Table 5.4 Archaic terms in Arabic—English official documents

Arabic English Citation
sl ‘\5)-\5 ...... the bequest of the aforementioned deceased (80-81)
S MM
ALY 5l a5 d&_\l ... Thave accordingly confirmed his custody of the (82-83)

(i _pall g_‘,J“— aforementioned legal minors. . . . and safeguard the
BT ) interests of the aforementioned legal minors.

u-*a)u 3> Y The said guardian may not sell any . . . (84-85)

ale by galaus U—Lﬂk 5 She requested that this be recorded and in accordance  (92-93)
REiN) )9 therewith has made this resolution . . .

AU DG g ‘_r\-" ... Thave appointed . . . as my representative concerning  (106-107)
Dl daladlsy by means of power of special attorney over the
salad galdlis 53 hereinbefore stated authorizing his statements, actions,
3l ) and judgments,

The term _ sS4 and other forms of it as underlined in the above examples have been used
as lexical substitutions for name(s) of person(s) rather than repeating this/these name(s). It
has been translated into English as ‘aforementioned’, ‘hereinbefore’, ‘therewith’ and ‘said’.
The procedure used in translating this term is ‘transposition’ according to Vinay and
Darbelnet (1995:36). Sometimes, the noun L S35 rendered as an adjective (a noun func-
tioning as an adjective) as in example 3 in Table 5.4. In example 5 in the table, the passive
verb JS3 (mentioned) is rendered into the passive form ‘stated’ and an added archaic adverb
‘hereinbefore’.

Example 2 in Table 5.4, however, is mistranslated and requires further consideration
below:

 ...0H S (48 paldll / the aforementioned legal minors . . .
oS3l yaldll/ the aforementioned legal minors (a Certificate of Custody 82—83)

As shown above, there is inconsistency in referring to the two feminine minors. In 1, the
same specification is used in the ST, but the translation shifts to the plural and is lacking a
gender-specific term. In 2, reference is altered to the masculine singular in the ST with the
translator following the same strategy as in 1. He/she should have added the numeral ‘two’
plus a gender specific term (female). In both cases, the translation should be: ‘The aforemen-
tioned two female legal minors’.

It is beneficial to look at some of these Arabic template terms in another legal subtype
(for example international documents) such as the Arab Charter of Human Rights
(AChHR):
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Example 1

138 & s yhadlga JS 2¢2% Each State Party to the present Charter undertakes
25 g0 bl U1 J45 L 3l to ensure to all individuals within its territory and

Leilalid pald gLl Jl e subject to its Jurisdiction the right to enjoy all the

Gl jall 5 (3 58a) A4Sy aiaill (3a rights and freedoms recognized herein.
41832 ) 4l (AChHR, part 2: article 2)

<http://www1.umn.edu/humanrts/instree/loas2005.htmI>
<http://www1.umn.edu/humanrts/arab/a003.htm1>

Example 1 presents other forms of template Arabic terms: 4 33, Il (mentioned in it)
is rendered into English as ‘recognized herein’. The technique of ‘transposition’ is used:
a ‘present participle’ (32_) 8 — mentioned) is rendered as ‘past participle’ and the Arabic
preposition 42 (in it) is ‘transposed’ as an archaic adverb ‘herein’. Sometimes archaic terms
are used in place of demonstrative pronouns or prepositional phrases as in the following
instance:

Example 2

.okl JS Gl kY Jsall a3 The States parties shall protect every person
Gllb wial Alladll Hulaill 3855 ... They shall take effective measures to
o) ild yaill 034 dus jlas ,italy  prevent such acts and shall regard the practice
dlgie ey Aoy Lgd oleuy)  thereof, or participation therein, as a punishable
offence. (AChHR, part 2: article 13a)
<http://www1.umn.edu/humanrts/arab/a003.htmI>
<http://www1.umn.edu/humanrts/instree/arabcharter.htmI>

As shown in example 2, there is no template term in the ST. Rather; there is either the
demonstrative pronoun 3 (these — referring to a feminine plural noun) which is rendered
into the archaic term ‘thereof’, hence through a ‘class shift’ of a pronoun to an adverb.
“Therein’ is also used in the TT as an equivalent to the prepositional phrase 4 (in them)
thus a ‘structure shift’ (Catford, 1965:76) of an adverb in place of a phrase.®®

5.6 ANALYSIS OF ARCHAIC TERMS IN ENGLISH-ARABIC
DOCUMENTS

English archaic terms are considered part and parcel of English legal discourse. Rendition
of these terms into Arabic varies; they are rendered into non-archaic Arabic terms or archaic
template terms. To illustrate this point, some examples from the ChUN, an Account Opening
Form and an English—Arabic Lease Agreement will be considered:


http://www1.umn.edu/humanrts/instree/loas2005.html
http://www1.umn.edu/humanrts/arab/a003.html
http://www1.umn.edu/humanrts/arab/a003.html
http://www1.umn.edu/humanrts/instree/arabcharter.html
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Example 1

THIS LEASE AGREEMENT is made and (e pm I jagYlae ) s
entered into on (day) of (month), A Pyav
(year), by and between Laday) Ll e IS O
hereinafter (“CcllalP” 2aall 12a 8 2ay
referred to as ‘Landlord’ and 2 2 Ladanl] Ll g
, hereinafter (¢ il 28al) 138
referred to as “Tenant’. (author’s translation)

(Lease Agreement Template)
<http://www.totalrealestatesolutions.com/realestateforms/html/
rentalcontractl.html>

As the parallel example shows, ‘hereinafter’ is rendered as 22 L (later in the document).
‘Transposition” of an adverb to a prepositional phrase is used but the translator added
al) |2a (2 (in this contract). This addition can be justified as it helps in making the reference
of the archaic term clearer in the TT. The translator added this phrase in most of the cases
where there is a rendition of an archaic term as in the second example given below. ‘Herein’
is translated as 33_) ! (mentioned) with an addition of the phrase 28x1) 138 2 (in this contract)
and ‘hereto’ is rendered as <> 2 (as in) with an addition of 231l 13 & (in this contract).

Example 2
NOW, THEREFORE, in consideration of the 53 ) o) ol IV g Cilaganll | ydai g
covenants and obligations herein contained and U se Jilaa Gl 5 adal) g B
other good and valuable consideration, the receipt e ) AV s e g pima sila
and sufficiency of which is hereby acknowledged, ol (Bla) 5 ailes ¢ Juany)
the parties hereto agree as follows: (Lease (b le e 2dal) 138 s e

Agreement Template)
<https://docs.google.com/document/d/IMTBRPxIYNGcqEheR2gLCknlr§-
TPMKLWFQFO0n1ehqz8/preview?pli=1>

<http://www.translationdirectory.com/articles/article1 775.php>

Example 3
Nothing in this Declaration may be interpreted as s ol Oe Y 1 (8 Gl
implying for any State, group or person any right ~ delaa sl 4 gal J i 4l ‘Ax;“ ALl
to engage in any activity or to perform any act PIPARSH Al 8 8a Lﬁi 258
aimed at the destruction of any of the rights and Gl ana ) Coags Jas aals
freedoms set forth herein. (UDHR: article 30) A )l by yall

<http://www.un.org/en/documents/udhr/index.shtml>
<http://www.un.org/ar/documents/udhr/index.shtml>



http://www.totalrealestatesolutions.com/realestateforms/html/rentalcontract1.html
http://www.totalrealestatesolutions.com/realestateforms/html/rentalcontract1.html
https://www.docs.google.com/document/d/1MTBRPxlYNGcqEheR2gLCknIr8-TPMKLWFQF0n1ehqz8/preview?pli=1
https://www.docs.google.com/document/d/1MTBRPxlYNGcqEheR2gLCknIr8-TPMKLWFQF0n1ehqz8/preview?pli=1
http://www.translationdirectory.com/articles/article1775.php
http://www.un.org/en/documents/udhr/index.shtml
http://www.un.org/ar/documents/udhr/index.shtml
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‘Set forth’ occurs in the above example in combination with ‘herein’. These are rendered as
428 33 ) 5} (mentioned in it). ‘Set forth’ is also rendered in a different way in other contexts:
in the ChUN (article 83:2), it is rendered as 4ixall (illustrated (mentioned)); in the UNHR
(article 28), it is translated as ale (a said) (mentioned). Other phrases such as “fore-
going’ are rendered into _SA) 44l (pre-mentioned) in the ChUN, Article 77:2. Example 5
below gives the translation of ‘thereof’:

Example 5
So, in any one of such events, the Account will sl el e Lﬁi (s ads el
be debited for the value of the returned item, claal) i) dad YA (o puadiann

plus any charges thereof, whenever the same is o GlaiiCay las Al L aaleayl
returned, irrespective of the length of the time oo bl (easy cand) Sl dlag Las
taken to return it. (Account Opening Form: AlleY 48 il saddl Jsha
article 3.5.1)

As we see from example 5, the archaic term ‘thereof” is rendered as the verbal phrase
43 (3laf (related to it) by following a ‘structure shift’ (Catford, 1965:76) where an adverb is
replaced by a verbal phrase.

5.7 EXERCISES AND DISCUSSIONS

Exercise 1: Do you agree with using ‘omission’ in the TT when rendering the ST terms and
phrases referring to God?

Exercise 2: How can a translator deal with vague terms and/or structures? Discuss in small
groups.

Exercise 3: Comment on the translation of the underlined terms in the following parallel
examples:

Example 1

e adlay 1) Sl ég.a“ &y He pays the said sum to . . . so that he may

syl pal@ll  equitably provide for the legal minor.
(Hatim, Shunnaq and Buckley, 1995:96-97)

Example 2

~Jaldl cjl_d_\_ ~da )3‘ -T3 gj“ The male spouse, a bachelor/married man of
<Y legal age and of sound mind:
Aallll -l /S ) —Aa gl The female spouse, a virgin/non-virgin of
Aalal) legal age and of sound mind.
(Hatim, Shunnaq and Buckley, 1995:86-87)
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EX(EERTN }J'l\ e S0 Qi <y Both spouses shall have attained the age of

D) 5 dpe il & sl o IslA  puberty and should be free of all legal
B ) )s.dl u,..d\ (sl M\A;\ zs¥  impediments . .. The marriage of either who

Example 3

5 S O uala ua\ e <@gy is below the said ages shall be subject to a

(Mansoor,19652a:299) will be given upon proof of attainment of

| Jd Gsd e &ld special authorization by the judge, and that

xS

physical maturity.
(Mansoor, 1965b:140)

Exercise 4:

1.

2.
3.

Translate the underlined culture-specific and Shari‘ah Law terms and phrases into
English.

What are the procedures you used in translating these terms? Justify your choice.
Translate the whole document. Discuss and compare your translations in pairs.

Go sl gl Sy Ol s a0 e sl sl e gl )53l a8 ady G Y

B yiie B il ) aillaa (pa gz 5 5 g sl e 48 am Lo 45— (6 S A gim

Zhao sk Blad) sl ) )
éﬁhﬁ\;d\g“ﬂ M‘
< CLUY g Aag) ) BaLall

Eﬂdw\MDY\éM\é‘ﬂ}

d)J:J\ tls.\\ uﬁﬁ e.\SA_\j\J Gchu;‘}” a_\;.\l\ u_a\c«\‘)A\ Lsﬁ 4.]15)3\_\ iz Y Lul..a

ol (Y1 (alaiY) (3Ua a8y Y 10 gD g Asaldd) BaLal)

Aalie dpan 5 une (e Suadll 86 S s o sSall g0 siaall 5 ¢ simall oS 1
; w2 e 5l S sl

b o all llh & e 1Y) eBledl Lelia (8 iy Alls 8 o) gl (im e (B i yall 2
a5y Al ol

8D Zaubd) 3Ll

Opadl) Bpay Jesiisdll gl pial ol jaiadl e @Ol ads Y

LU g Aaglad) BaLall

umku_:)uta_\;j)écc})ﬂdxm 1

ch\}\ﬂ\c&\y::)hn\}\\lnﬂdmu).\s.d\ Al 2

S s Lea g3 e Ol Ol e BB dillall 3

y)l-db‘t.ul.dt dalal)

.....

)\H\Mu.\.u
e 52 5 ol 2
A ey aillaay g il g A Sla e a6 pa ds &\

Lhae Cuiaag
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SO g dail) Balall

oS i 5 de il ol e 5 Sl i (5 el oy of 3l 31 0a Sl ]
_BM\BMJMW\Q@M\ Jinwdadde g daSadll daal o anle )30 1318 4y

‘ Al o Ll G )5 i )53l A (5 2
Lebal da 5310 () 5 Le8Dla (8 Chunia = 311 () AaSaall (i g a5 5 311 Bl 13) 3
de\ﬂhjw&wﬂ@baéc@uhw\éﬁ‘J..J;\);QAJ‘)...":
@U\L@A}hé;o})\cumcm@MJ}MYu\éc J.Js.mm:u«;):j
s AY
<https://docs.geogle.com/file/d/0B8ITLIi5Sy4TKcXF3MFInUTFwUmc/edit?pli=1>

Exercise 5:

1.

Translate the English or Arabic terms, phrases and sentences as given in the table below,
and mention the procedure of translation.

2. In pairs discuss your answers and the differences you may have.

English Arabic
his honesty, uprightness, eligibility and competence ZEW AT
appointed and installed i g aila AL lal
legal guardian and competent spokesman u.\bd\ 3 gadal|
his eligibility and honesty m‘ 5 sl
is below the legal age of maturity g;‘SPM 5] u—‘AJJ
in the interests and in the benefit of . . . @YS-’ de

I have given you my daughter in marriage o) s‘)k-’
I accept your daughter in marriage Lleall () 58 alaia L»)AJA cud Ul g
funds and assets o )t by }‘ S
Exercise 6:

Translate the following passage into English.

What are the procedures you used in translating the Shari‘ah Law and culture-specific
terms?

Discuss your translations in small groups.

D3 e
Lo 5 USua g e g danae (3 15V 5/ / Gl Raan) 75 i 3865 con sa
Laa juaiuld o pd Ba 4 b Cirilald (Sual) gy aielda 8 Jaall lale s
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<http://www.arlawfirm.com/ADVdetails.asp?id=635>
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Exercise 7:

1. Compare the English Marriage Certificate in Text A below and the Arabic Marriage
Contract in Text B in terms of layout.

2. List the main Shari‘ah Law terms in Text A; compare the drafting of these terms to the
drafting of similar terms in Text B.

3. Translate Text A into Arabic, and Text B into English.

4.  What are the difficult areas you faced, and what are the procedures you used to render

these areas? Discuss your translations in small groups.

In the name of Allah, the most Beneficent, the most Merciful ‘The stipulations that
deserve the highest priority that you fulfil are those through which you make marital
relations lawful” (Bukhari)

Serial No.:

Praise be to Allah, the Lord of the Worlds and salutations be upon His messenger
Muhammad (peace and blessings be upon him), his family and his Companions.
With help and success granted by Allah, after confirming that neither contracting party
has no legal or other impediments and with ijab (proposal) and gabul (acceptance):
The nikah (Muslim marriage) contract has been concluded between the bridegroom
and bride, as per terms and conditions listed overleaf:

The mu’ajjal (immediate/prompt) amount: . .. .................. / The mu 'wajjal

Text A

Muslim Marriage Certificate
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Whether any property was given in lieu of the whole or any portion of the mahr with

The bride and bridegroom undertake to act properly toward each other in their marital
life and in particular as per terms and conditions listed overleaf. Praise and thanks be
to Allah.

We, the undersigned, put our signature to this contract, being of sound mind and
without compulsion or duress.
Bridegroom’s signature Bride’s signature

First witness Second witness

Signature of Imam/Qadi & stamp
Name of Imam/Qadi .. ........ .. .. ... .. ..
Address of associated organisation . .................. ... ...,

Note: For a Muslim marriage to be recognised in British law it must be held at a

mosque registered as a place for the solemnisation of marriage, otherwise the civil

ceremony must take place at a registry office first before the nikah (Muslim marriage)

ceremony.

Terms and conditions of the Muslim marriage contract:

Definitions:

Nikah — The Muslim contract of marriage;

Mahr — prescribed amount (cash/kind, immediate or deferred) given by the bride-

groom to the bride in consideration of the marriage;

Witness — two adult witnesses of good character;

ljablqabul — formal marriage proposal and acceptance;

Husband/wife — bridegroom/bride after marriage contract;

Talaq al-tafwid — delegation of the husband’s power of falag (divorce) to the wife.

© The Muslim Institute, London, 2008
<http://www.muslimparliament.org.uk/Documentation/

Muslim%20Marriage%20Contract.pdf>
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<http://mathounn.com/ showthread.php?t—2998>

Exercise 7:

1. Look at the table below. Write down the procedure used for translating the religious and
culture-specific elements.

2. What are the problems of translating these elements (mistranslations, justified and
unjustified omissions and additions)?

3. Retranslate the ST and list the procedures you used in rendering it.

4. In pairs, discuss the difficult elements in translating the ST.

5. Compare your translations and list the common procedures you used.
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Arabic (ST)

English (TT)
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a) Every person is entitled to marry, to found a family
and to bring up children in conformity with his
religion, traditions and culture. Every spouse is
entitled to such rights and privileges and carries such
obligations as are stipulated by the Law.

b) Each of the partners in a marriage is entitled to
respect and consideration from the other.

c¢) Every husband is obligated to maintain his wife and
children according to his means.

d) Every child has the right to be maintained and
properly brought up by its parents, it being forbidden
that children are made to work at an early age or that
any burden is put on them which would arrest or
harm their natural development.

e) If parents are for some reason unable to discharge
their obligations towards a child it becomes the
responsibility of the community to fulfill these
obligations at public expense.

g) Motherhood is entitled to special respect, care and
assistance on the part of the family and the public
organs of the community (Ummah).

<http://www1.umn.edu/humanrts/arab/UIDHR htm]>
<http://www.barrypearson.co.uk/articles/gods/islam_universal.htm>
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Exercise 8: Translate the following excerpts into Arabic:

Exchange of ring words

‘I give you this ring as a sign of our partnership, and as a symbol of our friendship
and loyalty. I promise to love, respect and care for you, through good times and bad,
completely and forever.’

‘I give you this ring as a token of my devotion and of my love for you . . . Accept this
ring as a sign of our commitment, and my promise that I will care for and love you
always.’

‘I promise to love, honour and respect you and be true to you always. I will be loving,
faithful and loyal to you in our life together.’

‘I give you this ring as a symbol of my love and as evidence of the vows we have made
together. May it forever signify the love we have for each other.’

<http://www.bracknell-forest.gov.uk/your-civil-partnership-ceremony-

choices.pdf>

Exercise 9:

Translate the following excerpt into Arabic.

What are the procedures you used to translate culture-specific terms?
Do you agree with using the technique of adaptation in translating culture-specific and
system-based terms into Arabic? Give reasons and examples to support your answers.

The Court establishes that the position of partners in registered same-sex partnerships
is in its essential factual and legal aspects comparable with the position of spouses as
regards the right to inheritance from a deceased partner. The differences in the regu-
lation of inheritance between spouses and between partners in registered same-sex
partnerships are therefore not based on any objective, non-personal circumstance, but
on sexual orientation. Until the established inconsistency is remedied, the same rules
apply for inheritance between partners in registered same-sex partnerships as apply
for inheritance between spouses in accordance with the Inheritance Act.16. (A/HRC/
WG.6/7/SVN/1: article 20)

Exercise 10:

I.
2.

Translate the underlined terms and phrases into Arabic.
Summarize the text into Arabic.
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PRIORITIES:

UNESCO shall accord priority to Africa and to gender equality in all its fields of
competence throughout the duration of the Medium-Term Strategy. Moreover, specific
interventions will be envisaged for the following priority groups and groups of countries:

» youth, in particular addressing youth violence and other issues affecting the
welfare of youth around the world, especially the needs of youth in rural areas and
marginalized groups as well as of unemployed youth;

» the least developed countries (LDCs), in line with the results of the September
2006 High-Level Meeting on Review of the Brussels Programme of Action; and

» the small island developing states (SIDS) in line with the Mauritius Declaration
and the Mauritius Strategy, developing a holistic and interdisciplinary approach
and bearing in mind the latest report of the Intergovernmental Panel on Climate

Change ‘Climate Change 2007: Impacts, Adaptation and Vulnerability’

(13 April 2007)
<http://unesdoc.unesco.org/images/0014/001499/149999¢.pdf>

Exercise 11:

1. Translate the following two texts into English.
What are the difficulties in translating them?

3. Discuss the procedures of translating the two texts (for example doublets, archaic terms,

modal expressions, etc)
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Text B:
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Exercise 12:

—_—

Translate the following passage into English.

What are the difficulties in translating it?

What are the procedures used in translating religious references and culture-specific
terms and phrases?
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(continued)
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<http://www.constitutionnet.org/files/constitution_of saudi_arabia-1992.pdf>

Exercise 13: Compare between the Arabic ST and its parallel English TT
in Text A and Text B below:

1. Comment on the features and drafting of the ST.
2. What are the procedures used in translating religious elements and elaborate formal
expressions?
3. Do you agree with these procedures? If not mention why and suggest others.
Text A
22012/11/19:34 16 lae/13/1/0= G 4:3 il

Baniall aadl daglil) 438, 3Y) g Apaliaiy) Liglt o285l Ly Sl

(continued)
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(continued)
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© from one of the correspondences to the UN Economic Commission for Africa

Text B
No. EOM/1/31/Vol. 16 Date: 19/11/2012

To: His Excellency Dr.
Deputy Executive Secretary,
United Nations Economic Commission for Africa

Dear Sir,

Allow me at the outset to convey to you the compliments of H.E. the Minister for
Presidential Affairs, in charge of the general oversight of the Friendship Hall
Corporation (FHC), my own compliments as well as those of the entire staff of the
FHC, for the warm welcome we have received during our delegation’s visit to the
UNECA premises and Conference Centre facilities. We look forward to an exemplary
and fruitful relationship between our two institutions, which would enable the FHC
to benefit from the accumulated experience and technical expertise of UNECA in the
various fields pertaining to conference management.

We would like to take this opportunity to express in concrete terms the training needs
of the FHC and we are hopeful that UNECA, under your guidance and direction,
would be in a position to facilitate the provision of training for the FHC staff in the
following departments:

(continued)
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(continued)

nh e

1. Department of Administration: two staff members.
Finance and Marketing Department: four staff members.
TV broadcasting: two staff members.

Cultural Department: two staff members.

Hotel and Hospitality Department: four staff members.

We would very much appreciate if the required training is provided as it would go a
long way in improving the efficiency of the FHC service delivery and hence increase
the overall capacity of our country in hosting and organizing conferences.

© from one of the correspondences to the UN Economic Commission for Africa

Exercise 14: Comment on the procedures of translating religious items in the table below.
Then compare these strategies to those used in exercise 13 above.

ST

TT
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<www.un.org/en/documents/ods/>
<www.un.org/ar/documents/ods/>

In the Name of God, Most Compassionate, Most Merciful.
My Dear Brothers and Friends:
May God’s peace, mercy and blessings be upon you.

It is my pleasure to thank you for accepting the invitation
to participate in this historic gathering, and to welcome
you, on behalf of my brother, the Custodian of the Two
Holy Mosques — may God protect him — and on behalf of
the Saudi people, to the Kingdom of Saudi Arabia, the land
of peace and Islam, from which an eternal message of
equality and friendship between all people was launched.
In the words of the Almighty: “O Mankind, we have
created you from a male and female and made you into
nations and tribes that you may know one another. Verily,
the most honorable of you before God is the one who is
most pious.”

This eternal call from Almighty God represents the true
spirit of Islam, a religion of peace, wisdom and
righteousness . . .

I realize that the danger of terrorism cannot be eliminated
overnight, and that our war against terrorism will be long
and difficult and that terrorism is becoming increasingly

violent and vicious as we tighten the noose around it. But

I am fully confident — God willing — that the final outcome
will be a resounding victory for the forces of moderation,
tolerance and peace against the forces of hatred,
extremism, and crime — with the help of God Almighty,
the ultimate supporter and protector.

Thank you, and may God’s peace, mercy, and blessings be
upon you.
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Exercise 15: Translate the contents of the following table into English.

1. What are the difficulties in translating it?
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2. What are the procedures you used to deal with them?
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<www.kantakji.com/media/1373/d223.doc>



http://www.kantakji.com/media/1373/d223.doc

Downloaded by [University of Sussex Library] at 07:52 26 March 2017

6 Analysis of Arabic—English—
Arabic texts: the syntactic level

6.1 INTRODUCTION

This chapter investigates the translation of modal auxiliaries and passivization. The first
part is concerned with the analysis of English modal auxiliaries (‘shall’, ‘may’ and other
less frequent modals) and Arabic modal expressions s> (may/it is allowed), Js>2 ¥ (it
is not permissible). The second part will investigate the translation of passive forms from
English into Arabic and vice versa. The analysis will be in two phases, the first of which is
a tabulated quantitative frequency analysis of the techniques used in translating the element
under investigation. The second phase is a qualitative critical analysis, the aim of which is
to critically reflect on and criticize some of the examples given and attempt to provide some
solutions wherever possible.

6.2 ANALYSIS OF MODAL AUXILIARIES IN
ENGLISH-ARABIC DOCUMENTS

This section analyzes the translation of modal auxiliaries in the ChUN. We will first give a
frequency analysis of obligation and possibility modals based on a parallel alignment table.
Section 6.2.2 deals with a critical analysis of some of the examples.

6.2.1 Quantitative analysis of modal auxiliaries in
English—Arabic documents

Table 6.1 represents a frequency analysis of possibility and obligation modals in the ChUN
followed by a figure clarifying these percentages.

As the table shows, deontic modals occur in combination with either the active
or the passive. ‘Shall’ is the most frequent modal auxiliary representing 62.93%; ‘may’ is the
second most frequent modal (29.96%). The remaining 7% is divided between ‘might’, ‘will’,
‘should’, ‘must’, ‘is to’ and ‘is likely to’. The data can be illustrated in Figure 6.1.

It is of value to our analysis to look at the different types of Arabic modal expressions
and/or particles that have been used as translations for the modals given in the previous
table.

The number of the modal phrases and expressions used in the Arabic parallel version of
the ChUN is less than half the number of modal auxiliaries used in the English version.
Many English modal auxiliaries are rendered into Arabic as normal verbs in the imperfect
tense, for example verbs used for the translation of ‘shall’.
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Table 6.1 Frequency analysis of English—Arabic modal auxiliaries in the ChUN

Modal type Number of occurrences  Proportion of modal type found (%)
Shall + Active 118 44.19 62.93
Shall + Passive 50 18.74
May + Active 62 23.22 29.96
May + Passive 18 06.74
Might + Active 3 01.13 1.13
Might + Passive 0 0
Will + Active 5 01.87 3.00
Will + Passive 3 01.13
Should + Active 2 0.74 1.11
Should + Passive 1 0.37
Must + Active 0 0 0.37
Must + Passive 1 0.37
Is to + Active 0 0 0.37
Is to + Passive 1 0.37
Is likely to 3 01.13 1.13
Total 267 100.00 100.00
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Figure 6.1 Frequency analysis of English—Arabic modal auxiliaries in the ChUN.

In Table 6.2, nearly half of the overall percentage (46.09%) of the modal expressions
used in the document is for the prepositi0n§ (for) plus the infinitive clause initiated by O
(that) in the positive and negative form. The positive verb of possibility (Js>2— it is allowed)
and its negative form (J)s>2 ¥ — it is not allowed) come in second place (15.65%), yet the
affirmative form is much more frequent than the negative form (11.30%). In third place
comes 3 (may), a particle of possibility (13.04%). The modal verb of necessity, <2 (it is
compulsory (must)) comes in fourth place (12.17%) whereas its negative form does not
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Table 6.2 Frequency analysis of modal expressions in the Arabic translation of English modals in

the ChUN

Modal type Number of occurrences  Proportion of modal type found (%)
o 44 38.26 46.09
oo 9 07.83

SRR 13 11.30 15.65
Osm Y 5 04.35

o 14 12.17 12.17
Y 0 0

(r 3 02.61 02.61
Y 0 0

28 15 13.04 13.04
oSl 5 04.35 04.35
Laves / e sy 3 02.61 02.61
Ol e 2 01.74 01.74
Ol (S 1 0.87 0.87
O peall e 1 0.87 0.87
Total 115 100 100

register any occurrence at all. The rest of the modal expressions register low percentages
with O . .. é“— (it is incumbent on . . . that ): 4.35%; (s (should) and e (as neces-
sary): 2.61%; QLS O (is likely to): 1.74%; and finally &) (S« (it is possible . . . that) and (»
8] e@—d‘ (it is important that): 0.87%. These percentages are represented in the following

chart.
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Figure 6.2 Frequency analysis of modal phrases and expressions in the Arabic translation of English

modals in the ChUN.
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6.2.2 Qualitative analysis of modal auxiliaries in
English—-Arabic documents

In this part I will discuss in more detail how the modal auxiliaries in the ChUN have been
rendered into Arabic. This discussion will be divided into three subcategories:

6.2.2.1 Translation of shall

We have pointed out in Chapter 3 (section 3.2.2.6) that ‘shall’ is used in legal documents as
a deontic modal of ‘obligation’ which guarantees that the act will happen and that ‘it is
legally binding’ (Tiersma, 1999:106). In the following section, I investigate how ‘shall’ is
rendered into Arabic.

Shall plus infinitive (active) into imperfect

All the patterns including ‘shall plus active’ are rendered into Arabic using the techniques of
‘linguistic adaptation’, according to Mayoral Asensio (2003:55) or ‘transposition’, according
to Vinay and Darbelnet (1995:36). That is, ‘shall plus an infinitival active verb’ is translated
into ‘imperfect’. Badawi, Carter and Gully (2004:30) define the ‘imperfect’ as ‘actions either
not completed or regarded as such’. It is translated into English as ‘present’ as in the
following examples:

Examples 1, 2 and 3

1. The Organization and its Members shall act s 5 la sloac 5 Al assi 1
in accordance with the following principles. . . LAY bl
(ChUN, article 2) )

2. All Members . . . shall fulfill the obligations Oty Al dliac] 2
... (ChUN, article 2:2) el NG
3. All Members shall settle their international Al eliac & b 3
disputes . . . (ChUN, article 2:3) LAl sl ag_'i\.c e

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In the above examples, ‘shall act’, ‘shall fulfil’ and ‘shall settle’ are rendered as
R ¢ (e sd ¢ asf (acts, fulfil (plural), settles). Verbs in the TT occur in the ‘imperfect’
which is used in Arabic to express mood and it denotes that this action has already started
and is yet to be finished. It is not known, however, when it will finish. If it finishes, it will
be considered perfect which carries no mood itself. Thus, the ‘linguistic adaptation’ is
considered one solution for the lack of correspondence between the English and the Arabic
modal system. Yet, a better solution should have been using a lexical verb denoting
necessity such as <2 (must or should).

Shall plus infinitive (active) into lexical verbs of necessity

The obligation modal ‘shall plus active’ is sometimes rendered into an equivalent lexical
verb denoting obligation as in example 4 below:


http://www.un.org/en/documents/charter/index.shtml
http://www.un.org/ar/documents/charter/index.shtml
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Example 4
The parties to any dispute, the continuance of el L“;i okl e cany
which is likely to endanger the maintenance of Lasa (o ey o o) il L
international peace and security shall first of all seek of shaall sl Y alud)
a solution . . . (ChUN, article 33:1) e sdbhals | satly

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In this example, ‘shall seek’ is rendered as | sanaily Qi - QJC 2. .. As shown &2 (it is
compulsory) occurs in combination with = (on). It also takes as its agent a clause initiated
with ¢! (that). It can sometimes take a verbal noun as its predicate as in sl | | | agale g
(it is incumbent on them seeking). In translating ‘shall’ as <3, this is done through
‘linguistic adaptation’ of a modal as a lexical verb. The infinitive verb ‘seek’ is translated
through ‘literal translation’ into an equivalent infinitive () s=«3 (Jl). The translator seeks the
same equivalent that transfers the mood of obligation (for example the imperfect mood in
Arabic) to guarantee that the action in question has already taken place.

Example 5

... they shall refer it to the Security Council. Sl dua i ol lele [
(ChUN, article 37:1) oY) Galaa
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In example 5, a lexical verb of necessity is used as an equivalent to the modal ‘shall plus
infinitive’. Yet, a shift of tense has occurred by using the verb <«=> (must + perfect, it had
been compulsory) in the perfect. It is known that in Arabic the perfect carries no mood and
it expresses events that are ‘either actually completed or regarded as such’ (Badawi, Carter
and Gully, 2004:62). Thus, the perfect tense is not the accurate equivalent of the English
modal ‘shall’. The solution for this is to use the imperfect (<22 — it is compulsory must . . .).

Example 6
The Security Council shall duly take account of Gy o e Gl e
failure to comply with such provisional measures. Sl odgy cpe Sl 4] pal
(ChUN, article 37:1) L. Aol A58l

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In this example, i (on) is used to denote obligation as an equivalent of ‘shall’. In Arabic,
the mood of necessity can be expressed through e e+ Olor through & (on) alone as
Badawi, Carter and Gully (2004:396) argue:


http://www.un.org/en/documents/charter/index.shtml
http://www.un.org/ar/documents/charter/index.shtml
http://www.un.org/en/documents/charter/index.shtml
http://www.un.org/ar/documents/charter/index.shtml
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Note also that ‘must’ can be expressed by ‘ala e alone:
S i of Lule We must be aware of this.

i (on) described above by Badawi, Carter and Gully is different from what they call
‘extended obligation’ (ibid.:177), i.e. bearing a sense of burden such as that given below:

Algall 4383 e lagas 15135 Cus Where they all stayed in a hotel at the
expense of (the state).

There is no modal verb corresponding to this ‘extended obligation’ in the English translation
as such since (i (on) is rendered “literally” into the preposition ‘at’ and there is no modality
expressed either syntactically or semantically. It merits pointing out that no such type of
obligation exists in the ChUN.

Example 7
When the Security Council has decided | | 43l 3 5al) alasinil Yl pdaa 58 13)
to use force it shall, . . . invite that . osanll 1 ey i Al ey

Member, . . . (ChUN, article 44)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

Another way of translating the English deontic verb ‘shall plus infinitive (active)’ is given in
the above example. The TT uses the verb (s*2 (should) which means ‘it is imperative’,
‘most desirable’, ‘ought’ (Badawi, Carter and Gully, 2004:395). They give the following
examples for clarification:

Osiasall Leamy o = 4“_1,—“'3\ 488all 524 This is the fact of which believers ought to
be aware.
L sbea¥l ab dedle cuzall  Anger is the symptom which must be paid
attention to.

According to the above examples, (* (should) can also denote obligation, though not as
strong as <=2 (it is compulsory). It may imply that the action can be done or not.

Shall plus the negative

In this section, we will investigate different ways of translating ‘shall plus the negative’:

Examples 8, 9, 10 and 11

8. Each member shall have not more than gl gmall K o Hea Y 8
five representatives in the General Assembly. dmanll A G goie el (e S

(ChUN, article 9) Al


http://www.un.org/en/documents/charter/index.shtml
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9. A retiring member shall not be eligible for )9 Y Aiae gl (Al guanll g 9
immediate re-election . . . (ChUN, article 23:1) sl e aas) sale)
10. The trusteeship system shall not apply to e lasll aUas sy Y 10
territories which have become Members of the < cliac | Caaval ol e_.gllé“}{\
United Nations. . . (ChUN, article 78) L f%aaia) J,,:\J\” AT
11. In the performance of their duties the Cila gall Y g alall (el G 11
Secretary General and the staff shall not seek Aol 8 ) gy o o gl
or receive instructions from any government BEN }S; Al e il PRXEN D)
or from any other authority external to the Al e A )l Aalu 4 o
Organization. (ChUN, article 100:1)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

Negation of modals may include either the modal or the verb (proposition). Difference in
both depends on the type of the modal which results in a different meaning of the whole
sentence. The following example cited in Palmer (1990:113) clarifies this idea:

John can’t be in his office (it is possible that John is in his office).
John may not be in his office (it is possible that John is not in his office).

Quirk et al. (1985:794-799) and Palmer (1990:39) summarize the main aspects of negating
deontic modality in the following table:

Table 6.3 Aspects of negating deontic modality

Type of modality Positive Negative modality Negative proposition
Deontic possibility may/can may not/can’t /needn’t/
Deontic necessity must needn’t mustn’t

Negation of ‘shall’ is not expressed in the above table although it is considered one of the
‘necessity’ modals according to Palmer (1990:73). As it is stronger than ‘must’, its negation
expresses strong prohibition. In example 8, it is the proposition, not the modal, that is
negated and in example 9, it is the modal, that is negated. In both cases, they are translated
into Arabic as s> Y (it is not permissible, or not allowed). The Arabic equivalent to the
modal ‘shall’ here is the deontic verb of possibility (Js> — may) and its negative form
shows lack of permissibility. Thus, a better translation can represent the prohibitive ‘shall
not’ in Arabic as <2 ¥ (mustn’t) or ¥) <22 (must not) as given in Badawi, Carter and
Gully (2004:398).

In examples 10 and 11, translation of the prohibition phrase ‘shall not seek’ is different
since it is done through a lexical verb in the imperfect mood preceded by the negative particle
Y (not) in 10 and through the particle { (for) preceded by (! (not) in 11. Negation in the
two examples expresses lack of permissibility for the agent: sl sall eb& oY) (the
Secretary General and the Personnel).


http://www.un.org/en/documents/charter/index.shtml
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Shall plus the passive

‘Shall plus the passive’ reaches nearly one-third of the total number of the occurrences of the
modal ‘shall’. To avoid redundancy, this section will be dealt with in greater detail in the
analysis of passivization, Section 6.4.

6.2.2.2 Translation of may

As was stated before, ‘may’ is a deontic modal of possibility which denotes permissibility
according to Palmer (1990:37). It occurs in the ST in combination with the infinitive either
in the active or passive voice.

May plus infinitive (active) into a lexical verb of ‘possibility’

The first case of translating ‘may plus infinitive (active)’ into Arabic is through the lexical
verb denoting possibility (s> — it is allowed) as given below:

Examples 12 and 13

12. These may include complete or partial L (e OsS) g'!i J9na9.12
interruption of economic relations . . . (ChUN, a8 5 alaidy) O lall Cad g
article 41) LS i laa
13. Should the Security Council consider that O oY) Galas 1513 13
measures provided for in Article 41 would be & lle [ gaiall il
inadequate or have proved to be inadequate, it i ol ol Y 4] sald)
may take such action by air, sea, or land forces KE g'!i A s e il el
as may be necessary to maintain or restore A all g4 eall ol gal) (3 yhay
international peace and security. BEL NP JleY) el g
(ChUN, article 41) aley sl Jsall s aludl
Ak )

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

‘May include’ is translated ‘literally’ into a lexical verb denoting possibility plus a clause
initiated with ‘and’: 05 O )55 (and may be) in example 12. In 13, translation of
the modal may ‘it may take’ is changed from ‘imperfect’ to ‘past’: 3% ¢l 41 Sla (it was
allowed for him to take). This shift is used in Arabic legal documents but unjustified; it can
be used as a means of a stylistic variation but for the sake of consistency it is recommended
to stick to the imperfect ()92 — it is allowed). There is another occurrence of ‘may’ in
example 13:

as may be necessary to maintain or restore international peace and security.

alai ) asale Y sl sall el 5 aludl Laésd o 3l L

The TT lacks a direct equivalent of the modal ‘may’. The possibility particle 2 (may) can be
used in this context to fill in such a semantic gap. A ‘class shift” (Catford, 1965:78) is used
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to render an adjective ‘necessary’ into a verb (& Jb — is needed/is required). A suggested
translation of the above statement into Arabic can be:

(author’s translation) .Cxd sl (Y1 5 plod) Balai 5l daéal p ok L

The same ST pattern ‘may be necessary’ is translated into a different lexical verb in the TT
as given in example 14 below:

Example 14
The Organization shall enjoy in the territory (e gpme JS OL (B Al aiall
of each of its Members such legal capacity Leallaty ) A gilal ZalaL Lilaac |
as may be necessary for the exercise of its Giai g Leailla g elic s Lol
functions and the fulfilment of its purposes. Laalea

(ChUN, article 104)
<http://www.un.org/en/documents/charter/index.shtml>

<http://www.un.org/ar/documents/charter/index.shtml>

As underlined in example 14, ‘may be necessary’ is rendered as aallayy (needs/requires). The
verb is used in the imperfect mood with no modal verb of possibility. A better translation for
this can be achieved by including the particle 22 (may) before the verb 4allats (needs or requires).

May plus infinitive (active) into a preposition

The same pattern: ‘may plus infinitive in the active voice’ presented above is translated into
Arabic not by a lexical verb, but into a preposition plus a clause initiated by ! (that). Totter
(2000:342) comments on the use of prepositions as modal:

Modality is evidenced in contrasting use of prepositions in Arabic and auxiliary verbs or
verb phrases in English. The Arabic particle { (lit. belonging to) is in contrast to the English
expression has the right to. The construction &)} e (lit. upon. . .to) contrasts with must.

Below are given some examples for consideration:

Examples 15 and 16
15. The General Assembly may discuss — may LS — il o daladl dxaall 15

make recommendations. . . (ChUN, article 10) g SIS
16. The General Assembly may make Glia il a8 Ol dalall uxaall 16
recommendations or may propose conventions  4ugll cliac s z yias Qi L lg. ..
to the Members of the United Nations for this o) 13gd el ade

purpose. (ChUN, article 105:3)
<http://www.un.org/en/documents/charter/index.shtml>

<http://www.un.org/ar/documents/charter/index.shtml>
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In Arabic, the verb ol (&) 922 ((you) are allowed to . . .) is one of the verbs used to denote
permission. It corresponds to ‘may’ in English. In the two examples given above, the ‘may’
structure is rendered into the preposition J (for) plus the clause initiated by () (that). This is
done by a technique of ‘omission’ because the lexical verb denoting permissibility is deleted
and the preposition d (for) is left. This ‘omission’ is justifiable as it does not affect the accu-
racy of the translation; rather, it is used for simplification. This pattern proves useful as is
mentioned by Badawi, Carter and Gully (2004:394), in their explanation of the modal auxil-
iaries in Arabic:

there are various verbal collocations, corresponding approximately to impersonal,
modal and auxiliary verbs in English, though the categories are only loosely com-
parable. It is important to note also that many meanings which are conveyed in English
by adverbs are expressed by verbs in Arabic.

May plus passive

Translation of this pattern is important but will be dealt with under the analysis of passive
translation, in Section 6.4, to avoid redundancy.

6.2.2.3 Translation of other less frequent modals

Other less frequent deontic modal auxiliaries such as ‘should’, ‘must’, ‘is to’ for obligation
and ‘might’ and ‘is likely’ for possibility have been cited in the ChUN. Following is an
example for each of them.

Should

Modals of necessity (for example must, shall) can be translated into Arabic as Qi (= or
= éﬁ or ‘}r- Consider the following example:

Example 17
17. the Security Council should also take ~ s3¢] 188 5 43lpa ¢ 233 54 Y Galas e
into consideration that legal disputes 4 glal cile ) o Laadl ey ol salall
should as a general rule be referred by Ol - e daay g1 Sl e oy
the parties to the International Court of oAl Jaadl A e Wy sin ey

Justice . . . (ChUN, article 36:3)
<http://www.un.org/en/documents/charter/index.shtml>

<http://www.un.org/ar/documents/charter/index.shtml>

The above example presents translation of the modal ‘should’, which is rarely used in
drafting legal documents. With deontic modals, neither the modality nor the proposition
occurs in the past since it is a performative act, the proposition expresses the present (Palmer,
1990:91). Semantically, ‘should’ indicates more than one meaning, according to Oxford
Dictionaries, ‘obligation, duty, or correctness, typically when criticizing someone’s actions;
a desirable or expected state; what is probable . . .
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Although meaning of ‘should’ in the ST is not decisive, judging by the context, the TT
rendition of it into & (on) to denote obligation makes the meaning of ‘should’ clearer.
Thus, ‘should take into consideration’ is rendered as =2 O} (YY) walaae e (it s
incumbent on the Security Council to consider).

‘Should be referred to’ is rendered as &“— L gin yay u‘ &\ il al )H Q“— 2 (the dispute
parties should (must) refer them (the legal disputes) to . . .). ‘Should’ is rendered into Arabic
as a lexical verb of necessity in the imperfect active mood. Thus, a voice shift is used in this
example by translating a passive structure in the ST to an active structure in the TT. If the
passive is adhered to in the TT, the translation will be:

@}w\ag‘;)mwii@i Y !\umm@m,mmyemﬁ,wy\w&_g_;
calplal J8 e Alall Jaadl dSaa e EEQ'E,uLcM e
(author’s translation) . .. t‘)—\“

Must and is to

Both forms are used once in the whole text and the technique used in translating both is the
same as given below:

Examples 18 and 19

18. The Security Council may decide 23 s e i of oY) dadd 18
what measures . . . are to be employed . . . R ¥\ K vi g9
(ChUN, article 41) . ) )

19. Members of the United Nations also Liay) 323l aal) eliac (381 53 19
agree that their policy in respect of the Gabaiy A e:dl.a\ﬂ o) ) pgiulin ol Lo
territories to which this Chapter applies . . . (& p o8 Ol L Jaadll 129 Lede
must be based on the general principle of ¢ sadl Cpn Tasa

good-neighbourliness, (ChUN, article 74)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In the above table, there are two instances of deontic modals of necessity: ‘must’ as given in
18 and ‘are to’ in 19; both occur in the passive voice. Both are rendered into the TT by a
voice shift from passive to active and using a corresponding lexical verb of necessity. In the
first example, a verbal noun is used instead of the infinitival clause: o33 (its taking), instead
of 32 5 Ol (to be taken).

Might and is likely to

These two modals are not frequent in the ChUN. Each of them occurred a few times, some
of which are given below:
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Examples 20 and 21

20. They shall refrain from any action Jac Lﬁi.; Al (e | gatiag ol aede 520
which might reflect on their position Ol g il ga pelaa g3 ad S pe M) fw 8
as international officials responsible laaa g daell ‘;LJ Ol g e

only to the Organization. (ChUN,
article 100:1)

21. The parties to any dispute, ohd o gl Lﬁi u_q?\_)Li AT ) |
the continuance of which is likely sl EANE alodl Jada (ym yay o) il
to endanger the maintenance of CLals ) gl o jlaall

international peace and security shall
... seek a solution . . .

(ChUN, article 33:1)
<http://www.un.org/en/documents/charter/index.shtml>

<http://www.un.org/ar/documents/charter/index.shtml>

Example 20 above represents the possibility modal ‘might’. Syntactically and morpho-
logically, ‘might’ is the past form of ‘may’ and it is rarely used semantically. Most impor-
tantly, with deontic modals, neither the modality nor the proposition occurs in the past since
it is a performative act, the proposition expresses the present (Palmer, 1990:91). This modal
is translated into Arabic through the technique of ‘adaptation’. This means that the translator
looks for the most acceptable translation of ‘might plus infinitive’ in Arabic to give the
meaning intended in the ST. This is done by using the particle 2 (may) plus the imperfect
form of the verb (s~ (harms). This verb is used as an equivalent of the English verb ‘reflect
on’. A semantic ‘adaptation’ is used as the translator gives the meaning of the verb in context
rather than the literal meaning (sl (<S8 (reflects on). If the translator adheres to the same
verb, he/she may need to add a word specifying what sort of reflection, which is in this case
a negative reflection: e Lulw (82 (negatively reflects on).

Example 21 gives another possible phrase: ‘it is likely’. This construction is classified in the
English modal system according to Johannesson’s (1976) stratificational approach for analyzing
modals as commentative sentences. He divides modal auxiliaries into three types, namely, voli-
tion, attitude to the truth of the proposition (commentative) and the speaker evaluation of the
event (fictive). By commentatives is meant that ‘the speaker makes a comment on the proposi-
tion and the choice between different modal auxiliaries and other forms is primarily determined
by the kind of attitude the speaker has towards the basic proposition’ (Johannesson, 1976:49).
The speaker’s attitude towards a proposition can be either emotional (surprise, anger, etc.) or
non-emotional (possibility, probability). The author realizes this through either a modal auxil-
iary or an adverb: maybe, perhaps, possibly, presumably, probably, an adjective as in the
construction ‘it is possible, likely, unlikely that ..." in an adjective or participle: ‘I am sure,
convinced that . . ., or in an attitudinal verb as in ‘/ assume, guess, believe that . . .” (ibid.).

‘Is likely’ is translated as Qu (= (may) plus a clause initiated by O (that). Therefore, a
‘structural shift’ (Catford, 1965:76) is seen when a clause in the ST is rendered as a “prepo-
sitional phrase’ in the TT. ‘Is likely’ can also be rendered as the expression Jaiaall (4 (it is
probable) plus an infinitival clause initiated by &) (that) or the particle 2 (may) plus the
imperfect form of the verb.
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6.3 ANALYSIS OF MODAL EXPRESSIONS IN
ARABIC-ENGLISH DOCUMENTS

In this section, we will discuss the translation of modal expressions from Arabic into English
with reference to the AChHR. We will start with a frequency analysis followed by a critical
analysis.

6.3.1 Quantitative analysis of modal expressions in
Arabic—English documents

The following table presents the frequency of modal phrases and expressions in the
AChHR.

Table 6.4 Frequency analysis of modal expressions in the AChHR

Modal type Number of occurrences Proportion of modal type found (%)
ol 2 07.41
Js 2 07.41
BYCR 21 77.78
2 1 03.70
calsll (e 1 03.70
Total 27 100.00

As is clear from the above table, the most frequent modal is the negative verb s> ¥ (it
is not permissible, or it is not allowed) at 77.78 percent, and the active form of the verb is the
second most frequent (7.41 percent) along with the prepositional phrase &' . . . 1 (for. .. to
plus infinitive). The above information can be illustrated by the following figure:

Percentage
= N W H OO OO N
O O O O O O o o o
1 1 1 1 1 1 1 1

ﬂ ﬂ [ [ [ [

o L) D5 oY o sl e

Figure 6.3 Frequency analysis of modal expressions in the AChHR.

6.3.2 Qualitative analysis of modal expressions in the AChHR

In this phase, we will look at how s> ¥ (it is not permissible) is rendered in the AChHR.
Reference will also be made to some of the other less frequent modals.
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6.3.2.1 Translation of 5= & J (it is not permissible/it is not allowed)

This verb in the negative form: Js>2 ¥ (it is not permissible or not allowed) is commonly
used in Arabic legal documents to convey prohibition and it corresponds to ‘shall not’ in
English. It takes either a clause initiated with (O — that) or a verbal noun as in the following
two examples:

You are not permitted to breach the law. Ol allas Ol sm¥
Breaching the law is not permissible. Ol Adllas Hea Y 2

Translation of this structure into English varies. It is translated into the English deontic verb
of prohibition ‘shall not’ as in the following example:

Example 1

Q_i i asal) el paal g'!i Ja L;L ys22 Y Such measures or derogations shall under
Clilaall 5 (9 58ad) Jladll Jas Jady  no circumstances affect or apply to the
(AChHR, article 4:c) . . . 4aldll  rights and special guarantees . . .
<http://www1.umn.edu/humanrts/instree/arabhrcharter.html>
<http://www1.umn.edu/humanrts/arab/a003-2.htm1>

The literal equivalent for ) s> ¥ (it is not allowed) is ‘may not’. Thus, translation of it
into ‘shall under no circumstances’ (for example ‘shall not”) conveys the binding nature of
prohibition. If ‘may not’ is used, it opens the door for possibilities. The ST wording should
have been more binding by using a modal of prohibition (=22 ¥ — shall not, must not) or a
lexical term of prohibition such as g s« (prohibited). The TT translation rephrases,
according to Abdel-Fattah (2005:42—45), this modal to convey the meaning in the ST.
Translation of the ST modal ()53 ¥ — it is not permissible) can occur in the passive voice
as in the example below:

Example 2
il A Lgia e LYY lays a0 Y Minorities shall not be deprived of their

(AChHR, L&l aillat & L) i il right to enjoy their culture or to follow
article 37).  the teachings of their religions.
<http://www.umn.edu/humanrts/instree/arabhrcharter. html>
<http://www1.umn.edu/humanrts/arab/a003-2.htm1>

As shown above, the same technique is used in example 1 above where there is a rephrasing
of the ST modal expression ) s>2 ¥ (it is not allowed) to a prohibition in the TT ‘shall not’.
The verbal noun (e~ (deprivation), is rendered as ‘be deprived” following a structure and
voice shift of a noun to a passive verb. Below are more examples:


http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html
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Examples 3 and 4

oo o yae Jo (pand (‘"“m eS; ys22 ¥ 3 3. The death penalty shall not
O PEENTE P EN 3yl < Sl )mr— 403 be inflicted on a person under
celiadi) 2oy Y) auia ja ?\ e sl Lles 18 years of age, on a pregnant
(AChHR, article 28) Oxle  woman prior to her delivery or on
a nursing woman.
L;i A jlae e o }\ﬂ\ euasm ol 555 Y 4 4. Norestrictions shall be placed on
oY) S99 4 i L V) oy yal) u.ul.& (s the exercise of this right unless
CrAY) (3sia Alaa 5l Aalad) DL =98l sorequired by the exigencies of
(AChHR, article 28) (—;@_ﬂ_; a5 national security, public safety or
the need to protect the rights and
freedoms of others.
<http://www1.umn.edu/humanrts/instree/arabhrcharter.html>
<http://www1.umn.edu/humanrts/arab/a003-2.html>

In examples 3 and 4, the Arabic modal is negated, but translation of it differs; in the first
instance, it is the modal which is negated ‘shall not’ but in example 4, the proposition is
negated ‘no restrictions’. The ST passive structure: A Ol D52 Y (it is not allowed to be
placed on) is adhered to in the TT. Such adherence to the ST syntax, one can argue, is rare
in the translation of the whole text.

6.3.2.2 Translation of less frequent modal expressions

Example 5
haidy o ) g'!i Gall 13 [BER 1y ...and, accordingly, have the right to_
(AChHR, articlel:a) G&uw‘ LS freely determine the form of their political
structure.

<http://www1.umn.edu/humanrts/instree/arabhrcharter.html>
<http://www1.umn.edu/humanrts/arab/a003-2.html>

Example 5 above represents one of the less frequent forms of modal expression,
L ) o (it is permissible for them to freely decide). This is rendered as ‘have
the right to freely decide’ by shifting from a modal expression of permissibility into a lexical
verb of possession. This, however, has not affected the meaning intended in the ST.

Example 6
e Jandl g Lgla jlaa PN 4)a) aal ol (s There is a need to condemn and
(AChHR article 1:b) ,L@:\S\);\ endeavour to eliminate all such
practices.

<http://www.umn.edu/humanrts/instree/arabhrcharter.html>
<http://www1.umn.eduw/humanrts/arab/a003-2.html>



http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html
http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html
http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html

Downloaded by [University of Sussex Library] at 07:52 26 March 2017

Analysis of Arabic—English—Arabic texts: syntactic level 133

“43)a) aa) o1l (4 — it is @ must (it is compulsory) to condemn’ is rendered as ‘there is a need
to condemn’. Thus, translation of a modal expression of necessity in the ST has been shifted
to a lexical noun denoting need or demand. It does not convey the meaning intended in the
ST as expressed by the modal expression. A suggested better translation can be ‘it is neces-
sary (a must) to condemn’.

6.4 TRANSLATION OF THE PASSIVE IN ENGLISH-ARABIC
DOCUMENTS

This part investigates how the passive is translated from English into Arabic in the ChUN.
As noted before in our analysis of the modal auxiliaries when translating from English into
Arabic, most of the modal structures occurred in combination with the passive. I will analyze
such structures as well as other normal passive structures. My discussion, however, will be
concerned with the passive not the modals. I will start with a statistical analysis then follow
with a critical analysis of some examples.

6.4.1 Quantitative analysis of passive in English—Arabic
documents

In the following table we attempt to give the frequency of the different forms of the passive
structure in the ST and their counterparts in the TT with reference to the ChUN.

Table 6.5 Frequency analysis of the passive structure in the ChUN

Cases of passive Number of occurrences Proportion of cases of passive found (%)
Shall + passive 51 60.00
May + passive 18 21.18
Will + passive 03 3.53
Normal passive 13 15.29
Total 85 100.00

As shown from the table, the total number of passive structures in the ChUN is 85 the
greatest number of which comes in conjunction with modals (for example shall + passive,
60.00 percent; may + passive, 21.18 percent; and will + passive, 3.53 percent). Normal
passive comes in third place with an overall percentage of 15.29 percent. This information
can be illustrated by Figure 6.4.

It is interesting to see how these structures are translated into Arabic. Representation of
such information is given in Table 6.6 and Figure 6.5.

The table shows that the TT rendition of the ST passive structure comes in two cases:
active is used in place of passive with an overall percentage of 58.82 percent; passive is
adhered to in the TT with a general rate of 41.18 percent.

The most obvious first impression from the table and the figure is that Arabic uses
considerably fewer passive forms than English. This can justify the fact that legal Arabic
favours the active. In fact it is not only legal drafters who favour the active
structure to passive; MSA generally prefers the use of the active. In this context, Al-Najjar
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Number of occurrences

O Shall + passive
O May + passive

= Will + passive

= Normal + passive

Figure 6.4 Frequency of the passive structure in the ChUN.

Table 6.6 Frequency analysis of the translation of the passive structure into Arabic in the ChUN

ST passive — TT Number of occurrences  Proportion of ST — TT tense changes (%)
passive — active 50 58.82
passive — passive 35 41.18
Total 85 100.00

Percentage

passive — active

passive — passive

Figure 6.5 Frequency of the translation of the passive structure into Arabic in the ChUN.

(1984:150-151) comments: ‘it is intuition that pushes or motivates speakers of MSA to
translate English passive sentences into active’.

6.4.2 Qualitative analysis of passive in English—Arabic
documents

In this section, I will show how translation of the English passives into Arabic varies. The
use of either structure is motivated by the linguistic system of the TT. I will discuss
some of the representative ST passive examples and explain the different ways of rendering
them into the TT active, then into passive.
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6.4.2.1 Passive — active

The first case of passive forms occurs with a modal verb plus the passive. It is rendered
into Arabic as an imperfect verb denoting modality plus a clause initiated with O (that). To
illustrate this, consider the following example:

Example 1
A Member of the United Nations against which LS‘ 8 g3 !i Aalad) el o
preventive or enforcement action has been taken Sac 4l yaY) u.al;.q 45| guac
by the Security Council may be suspended from oo caadll S c_ml\ Jlae i (e
the exercise of the rights and privileges Al ja g4 ganl) (3 g8n 3 yilia
of membership by the General Assembly upon odas dua g e sluyalld &
the recommendation of the Security Council. oY)

(ChUN, article 5)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In the above example, there are two examples of the passive structure which are rendered
into active; ‘has been taken’ is translated as 3330 (took) and ‘may be suspended’ is rendered
as <8 58 Ol ) g (it is allowed that (agent) suspend). Thus, the ST passive is translated as
the TT active. In both cases the active is used because the ST ‘by-phrase’ is better rendered
into the TT by using the agent or the subject of the verb. It becomes common, however, to
see the by-phrase rendered by certain linguistic Arabic phrases such as J% (s (on the part
of). If the passive is adhered to, the meaning will not change but the TT will be redundant
and wordy. The change to passive is underlined below:

uscasj\j\b\d\dbﬁs\wwmm\u\.d\w\dﬁwwg\ EU‘J}A"
44.\4‘94‘;9;udduﬁjcub\fj‘\.i}mﬂ\dpbymw ch\uﬂML—\ﬂA

) s
Example 2
Nothing in this Chapter shall be Jiadll 124 e\S;\ (e pSa Lg\ o= Jsli ysn Y
construed in or of itself to alter in Py ol aals O 1;_1);4 S )u}l_a 4;4);_1 Y
any manner the rights of any states (ogad gl Js0 Y (5 ga Al Lo Ay yhay

or any peoples, (ChUN, article 80:1)
<http://www.un.org/en/documents/charter/index.shtml>

<http://www.un.org/ar/documents/charter/index.shtml>

In example 2 above, the passive verb (construed) is rendered into Arabic as a verbal
noun (d:'Ji-’w — interpretation). This voice shift as well as verb-noun ‘transposition’ is done
for stylistic reasons. The reason why we claim so is that the same structure has been
rendered differently in another example, viz. in example 3 below, the English passive
structure ‘interpreted’ is translated into Arabic as passive (U5 ol —to be interpreted). Thus,
the passive is adhered to and also there is no verb-noun ‘transposition’:


http://www.un.org/en/documents/charter/index.shtml
http://www.un.org/ar/documents/charter/index.shtml
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Example 3
Paragraph 1 of this Article shall not be 08 (e }‘\1) 358l Jowi ol Hena Y
interpreted as giving grounds for delay or Saals o Haalal L £ g Ll e sall)
postponement of the negotiation. RSP EA|

(ChUN article 8:2)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

The same passive structure can be translated into a prepositional phrase plus a clause initi-

ated with ! (that) as underlined in the example below:

Example 4

The exercise of these rights and privileges may be geaad) 1310y ) Y dadd
restored by the Security Council. (ChUN, article 5) Ll ol g (3 gaadl el 3 yilia
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

Again the passive is changed into active through the occurrence of a clause initiated with

O (that).
Example 5
Any such question on which action is e 05 083 2385 Laa Al S
necessary shall be referred to the Security %ﬁ o Jazy sl Lgad (5 ) 9 pucall
Council by the General Assembly. L oY) Gdaa o Akl mand) Leling

(ChUN, article 11:2)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

The above sentence represents an English passive structure: subject + V passive + by NP agent.

Such a structure is rendered into Arabic as: object + verb + subject (OVS) as illustrated below:

ST  Any such question shall be referred to by the General Assembly
Grammatical subject V (passive) by NP agent (rheme)
(theme) )

TT Al X Lebs Of iy Lalall Lpneall
Foregrounded object Modal imperfect active verb  Subject (theme)

(theme) + (“an clause: imperfect
active verb (attached to an
object pronoun))
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From the above analysis, although the translator shifts to the active voice, he/she has preserved
the message structure of the ST breaking the normal VSO order of the Arabic sentence,
choosing to foreground the object and use an attached pronoun in the verb phrase to refer back
to it. By doing so, the translator kept the ‘informational organization’ (Abdul-Raof, 1998:94)
through form and meaning. On this point El-Yasin (1996) holds that ‘English passives
should be translated into Arabic topic—comment (or theme—rheme) structure in order to cap-
ture both form (word order) and meaning’. However, the translator has undertaken some
minor reordering of the TT by phrase (the General Assembly — dalal) 4eaall ) and the
prepositional phrase (to the Security Council — e ulas ). Such a change of the word
order is motivated by the syntactic and semantic interrelationships of sentence structure.

In example 6 below, the translator has chosen to stick to the Arabic normal sentence order
VSO:

Example 6
The expenses of the Organization shall be borne by gl lags elacY) Jaady
the Members as apportioned by the General Assembly. [E il La) s
(ChUN, article 17:2) Aalad) Aunaal)

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

In the above excerpt, there are two passive structures, the first of which is ‘shall be borne’:

‘modal auxiliary plus passive’ which is rendered into Arabic as the active form of the verb
in the imperfect: Jasty ((they) bear). In the second part of the example, (as apportioned by
the General Assembly — dalall dpzenll W )75 s dpai) ) there are two syntactic
changes in this example: first, translating the English passive verb (apportioned) by para-
phrasing it into the active voice (according to the amounts which the General Assembly
decide). The other change is mentioning the agent/doer of the action without using any agen-
tive construction. In this example, the translator did not follow the same structure given in
the ST, which may have been motivated by a stylistic preference.

All of the above examples as well as other examples mentioned in articles 88, 89, 92, 96,
98, to mention just a few of them, are rendered in the active. What is common among these
examples is that all of them are ‘agentive passives’ the agent of which is animate. In Arabic,
the translator has shifted to the active voice in order to mention the agent: ‘if an Arabic
speaker wants to mention the agent (doer) the only choice open to him is an active sentence’
(Farghal, 1991:144). Other examples have been translated into active but the agent (by
phrase) has been rendered into Arabic by using a prepositional phrase.

Example 7

Decisions of the General Assembly on important o Lg_a\ D18 Al pmand) sl
questions shall be made by a two-thirds majority ~ elacy) i Aade U dald) Jiladll
of the members present and voting. Sy geatll 8 S yiiall o palall
(ChUN, article 17:2)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>
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In the above example, the passive (‘shall be made’) is translated into Arabic as verb-initial
sentence (VSO): W& ))& dalall Luzaall jaial (the General Assembly issues its decisions).
The agentive (by phrase) is rendered into Arabic as a prepositional phrase initiated by 2
(by) because it is inanimate or as Cantarino calls it an ‘instrumental idea’ (1974:53).
Wright (1967:163-164) also gives the reasons for using this preposition: ‘among its
other uses, by is used for 433y (al-ist ‘anah) to indicate the instrument of whose aid
we avail ourselves and 4wl (Ji-al-sababiyah) or J4=3Y (Ji-al-ta ‘lil) to express the reason
or cause’.

6.4.2.2 Passive — passive

In this section, I will examine some examples which are rendered from the ST passive
structure into TT passive:

Example 8

Such subsidiary organs as may be found (s p d\.u.d\ (K%Y e\S;Y (a8 L ( 2 ) 92
necessary may be established in LAl gl & 508 (e 4L B ) 5 uia
accordance with the present Charter.

(ChUN article 7:2)

<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>

The ST gives two passive structures that adhere in the TT to ‘may be established’. The first
is rendered into a verb denoting modality plus a clause initiated with u‘ (that): L) u\ BE=S]
(it is allowed to be established). The other example is ‘may be found necessary’ which is
rendered into a TT passive: 43Lii] 3 ) g pia (s 2k (what is seen necessary for establishing).
There is an adaptation of the meaning of the verb ‘found’ plus an ‘addition’ of the verbal
noun 43L& (its establishing) to complete the meaning given in the clause and to relate it back
to the main verb of the sentence.

Example 9
The non-permanent members of the nadlall e el daa gliac ] adnsy
Security Council shall be elected fora  ¢lae S (Al J5l 8 4l e ¢y 3ad
term of two years. In the first election das sliae| aae 33l ) g u.w\al\ B
of the non-permanent members after e Al ) i gac e aalf e A
the increase of the membership of T Y1 eloac ) (pe ) HUaY of geac
the Security Council from eleven to Jbaa) g A saal (i)

fifteen, two of the four additional

members shall be chosen for a term of

one year. (ChUN, article 23:2)
<http://www.un.org/en/documents/charter/index.shtml>
<http://www.un.org/ar/documents/charter/index.shtml>
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In example 9, two ST passive structures are adhered to in the TT: ‘shall be elected”’ is rendered
as QAL (is elected) and Pkew (is chosen). Translation in both examples adapts to the TT
syntactic system which uses the imperfect to denote a mood of obligation. As clear from the
above examples, the ST passive is rendered into TT passive when the agent is not specified.

6.5 TRANSLATION OF PASSIVE IN ARABIC-ENGLISH
DOCUMENTS

This section discusses how Arabic passive structures are rendered into English. To achieve
this, we investigate the parallel Arabic and English versions of the Decree of the Establishment
of the National Council of Women. The reason why this document has been chosen is that it
offers a good number of examples to be analyzed which are given in the table below.

No Arabic English

1 o8l el e (e L&) A National Council for Women shall be
A O SSA ) seandl G ) &y 3l yall  established under the President of the
o ia oS g Ay ylie Wl Auaddll  Republic. It shall have a moral character
saldll duae  and its seat shall be in Cairo. ( article 1)
2 A lead il Glad (sl J<E5 The Council establishes the following
A salall 8 Al Lgilaliatidl  Standing Committees in order to carry
) out its functions as stipulated in Article

) Three: (article 5)
3 oda duaal ald Clua 3% g A special account shall be set up to

plad) g Uadll & gy N 2l sall  collect these resources in a public sector

e oaldll daa 55 el p g4y jladll  commercial bank. The surpluses shall be

Alle A JS A4S 8 Clual) 13 carried forward at the end of each fiscal

Al 4l 453 g (JI year to the budget of the following year.

(article 10)
4 Aoaw )l 33 all & ) sl laa 5% This Decree shall be published in the
) official Journal. (article 12)

<http://www.portsaid.gov.eg/magals/women/decision.aspx?ID=2>
<http://www1.uneca.org/ngm/NCW Annex1.aspx>

As discussed in the previous section, the translation of the ST passive into TT passive is due to
the unspecificity of the agent. The above table gives examples of the passive structures in
Arabic, the agent of which is unknown. These passive structures are adhered to in 1, 3 and 4. In
these sentences, the imperfect mood of Arabic passive verbs is rendered as ‘shall plus passive’.
Only in example 2 a voice shift occurs when the ST passive is rendered into active (the present
tense). In the next few lines, we will consider the translation of example 3 in the above table.
The ST has the passive structure (=&l Jus y3 =) R (it should be considered that the
surpluses are carried forward). In this, the translator has opted for an ‘omission’ and a ‘struc-
ture shift’ (Catford, 1965:76). For the former, he/she has omitted the ST passive verb <) (is
considered (should be considered)). For the latter, there is a shift of the ST verbal noun Js 3
(carrying forward) for the TT passive verb in conjunction with the necessity modal ‘shall’.
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6.6 EXERCISES AND DISCUSSIONS

Exercise 1: Analyze the Arabic translation of the English text below on the syntactic level
(for example modal auxiliaries, passive).

No one shall be presumed guilty of a criminal sl Ls\ 4l uAU-'ﬂ\ BECRY
offence before a judgment of conviction has entered layl oSa A& J8 Loy 9 >l )1-'
into force with regard to him or her. 4 8
It is the case when somebody gives authority to Aal) jad b led C““" Al Al L@—"
another to act in his name as his agent. ‘\l*s S danly G paill AT (il
If a provision is not included therein, then reference \1\ 13 J }LH-' pSa 4 g al
shall be made to the Civil Code, otherwise provisions d-\k-\ﬁ Yo u_m.d\ u)—*‘ﬁl\ | QE:-'
of commercial practice and guidance by judicial, JLMJ-M\J‘ 4.5)13-‘]\ “—U’d\
jurisprudent interpretation and equality principles (sl 4—‘@-”” 5 iladll ‘—“JLGJAYL'
shall be applied. 8 slusall
Every fault which causes damage to another obliges Qee b el i DA s S
that who has committed this fault to repair it. U= }’-\n—' RN )l
So long as the Loan Agreement is in effect the Jsmdall 4 5l o= Al Al o) Lada
warranties herein shall be true and correct. By s 23 S cililecal) ol
w
The contractor shall not assign the Contract or any j‘ Sal) e d J\-\-ﬂ‘ | Jsladl RVELT
part thereof or benefit or interest therein without the 4 dalas }\ dadia gl }\ Ade s > Ls\
prior consent of the Employer. O Alnae 4-95‘}4 U5 A s }‘
Jaall ccala
<http://www.eajournals.org/wp-content/uploads/The-Translatability-of-English-
Legal-Sentences-into-Arabic-by-Using-Google-Translation.pdf>

Exercise 2: Translate the following text into Arabic, pay particular attention to mood
phrases.

If the Security Council deems that the continuance of the dispute is in fact likely to
endanger the maintenance of international peace and security, it shall decide whether
to take action under Article 36 or to recommend such terms of settlement as it may
consider appropriate. (ChUN, article 37:2)
<http://www.un.org/en/documents/charter/index.shtml>

Exercise 3: Consider the parallel translation from the ChuN in the table below and answer
the following questions:

1.  What is the type of modality in the underlined English phrases?
2. What is the technique of translating these underlined phrases into Arabic?
3. In pairs comment on this translation and suggest changes, if any.


http://www.eajournals.org/wp-content/uploads/The-Translatability-of-English-Legal-Sentences-into-Arabic-by-Using-Google-Translation.pdf
http://www.eajournals.org/wp-content/uploads/The-Translatability-of-English-Legal-Sentences-into-Arabic-by-Using-Google-Translation.pdf
http://www.un.org/en/documents/charter/index.shtml
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English Arabic
A Member of the United Nations against which REN{ TS Lﬁi 4 g5 Cj :‘-‘w" f\:\uﬂ BECE
preventive or enforcement action has been taken by the ) el Jee ] (e Sae 4LB (Y] (alaa

Security Council may be suspended from the exercise of ‘\-%L,-.‘\} 9 3—' }-2”'3‘ .58 B yilaa (e 6@35\
the rights and privileges of membership by the General () palas daa g e sl @llh &
Assembly upon the recommendation of the Security

Council (article 5)

The exercise of these rights and privileges may be B _yilae gazanll 13gd 2y o)) (¥ Galaal
restored by the Security Council. (article 5) . Ll g (5 s8all s
A member of the United Nations may be expelled from “Basiall aa¥P” clime (o gime (paal 1)
the organization . . . (article 6) Al mandl jla Blall (ool Sl 3

ey
Such subsidiary organs as may be found necessary may G Ll 13 QSN e Lash (o)) Hsan
be established in accordance with the present Charter. Lo ATl e g 8 (e 4l 3 g g

(article 7:2)

Exercise 4: Comment with examples on the translation of the modal ‘shall” into Arabic with
reference to the parallel translation of the Universal Declaration of Human Rights.

Exercise 5:

1. ‘Drafting modality in legal documents can sometimes be indeterminate.” Discuss this
statement and provide examples from different Arabic and English legal text types to
support your arguments.

2. Comment on the translation of the underlined modal phrases in Examples 1 and 2. Is
modality unbinding in both texts? Could you suggest a better drafting for the ST and a
better translation for these underlined phrases?

Example 1

J2dll Gl e AaSlaall H) S5 ) ga 2= 9 the inadmissibility of retrial for the same act
L g8l é‘).k“ de b and the legal status of crime and punishment.
(AChHR, article 4: c)
<http://www1.umn.edu/humanrts/instree/arabhrcharter. html>
<http://www1.umn.edu/humanrts/arab/a003-2.htmI>

Example 2
e Jaall 5Ll jlas aran 43la) caal ol (o g There is a need to condemn and
(AChHR, article 1:b) L) 3 endeavour to eliminate all such
practices.

<http://www1.umn.edu/humanrts/instree/arabhrcharter.html>
<http://www1.umn.edu/humanrts/arab/a003-2.htm1>

Exercise 6: Translate the following part of a Partnership Agreement into Arabic; pay
particular attention to the negated modal expressions; and compare your translations in pairs.


http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html
http://www1.umn.edu/humanrts/instree/arabhrcharter.html
http://www1.umn.edu/humanrts/arab/a003-2.html
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Partnership Agreement
Forbidden acts

*  No Partner may do any act in contravention of this agreement.

* No Partner may permit intentionally or unintentionally, the assignment of
express, implied or apparent authority to a third party that is not a Partner in the
Partnership.

*  No Partner may do any act that would make it impossible to carry on the ordinary
business of Partnership.

*  No Partner may confess a judgment against the Partnership.

*  No Partner will have the right or authority to bind or obligate the Partnership to
any extent with regard to any matter outside the intended purpose of the
Partnership.

*  Anyviolation of the above Forbidden Acts will be deemed Involuntary Withdrawal
of the offending Partner and may be treated accordingly by the remaining Partners.

<http://www.lawdepot.co.uk/contracts/
partnership-agreement/?ad=business-plan_related>

Exercise 7:

1. Translate the following two texts into English.
2. In pairs, discuss the difficult areas in the texts (for example modals).
3.  What are the procedures you used to translate these areas?

Text A
sdaldl) ha g il
A Qi A o sall Ll 8algd Jlan) 3 5all e oy ]
Cilial gall Lgiillae Jla 3 Lo s 3o ol 5l ALS 5ale (ol (i, dnall 5 ) 550 sy 2
) ) Lele Glay) a3 1)
L 5 o yall 13 A0SR Fumitie 2Dl Aind J8 (e 53y sall 3 gall 2Dl oy 3
el gAY ) g elanll 350 85 ) 5l 8laill Aalall 5 dalall Lo g il 5 Ciliial sall
asaas Al 48 Hhall Lo cjladll ol jal 5 Leand &y Al 5 sadinall Cilipall 5 3 ) 51l
A gla i e LY Aiad Sl Bl dgal
Claleil) (3la ) Gl Cany 5 4y slaal) Colial gall Lpittag (500 46 jaal (n yall 13¢] (S5
sl 8207 dudy Cliall 3355 53 gall U8 (e A DU B udiall g duaal)
) ) a5 dS e il e b e 2l 55 sall 30kl
On Lo s el Jgriall (5l Jas e (e 4ty Le gl alal) 2 sall e a4
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M\b)\)ﬁamw\ubud\‘_g\.@_\k: EM\J\}A\LJ}UMJ—\SY\JJ}J\LA& 5
Mum\‘;bﬁj‘}”u\&m‘ﬂ‘;hj‘)ﬂﬂmbb)‘)}nuﬁm‘f\“w‘J‘b‘)u
b caly Lo dally i g il e e i Loy Jo il g Jpestl 5 Jail

<www.mof.gov.ps>

Text B

s 3 gall gf agaial) el 31 5 Lad

ALY S0 (aldldl el u\;\);\ JlaSi :«U:.uj\‘\_\k;d.:;i Lg.ﬂ\ exiall e ]
(c\)us\)e\}\)\.@_ﬁl.mu\mjd\)}\ L@A;LLA}MS&.\Y\QJS}\}
L)}J\JAYMM\C{)\JUAJQ_NJJ;L)JJ\JW\eJAL 2
jJM‘wg‘)&d‘}‘dst)A\umdyd)mu\w‘))&y 3
u.cGuu_)‘)m‘j\n‘)mtgbu\cl.bﬂ\m‘;ctj;_)j\d‘)}d\_j\u.agwé&y A4
dmé\;\;\@\uudle)d\&u\;&d\@w)u\q\ﬂb@u)wm
YAEY Lg\ }\ Cad g L;\Gscu:ul\ 30 e Unnll daad gl 13) }\ J\.:u.uY\ il (;.Js.ulr. sUaall
g_al_uY\)Squjq

A3y oSAall g sadizall i) UK 4

<www.mof.gov.ps>

Exercise 8: Translate the following two texts into Arabic:

Text A

3.5.4 The two parties agreed that the Account Holder shall pay to the bank on a
regular basis the fees for the SAMBA Collection & Reconciliation Services by hereby
authorizing the Bank to debit its designated account directly. However, the Bank’s
fees may change from time to time depending on the service provided by the Bank.
Please note that fees will be charged on each transaction conducted by the Account
Holder even if the transaction is subsequently reversed, cancelled or proven ineffec-
tive for some reason pertaining to the Account Holder.

3.5.5 Either the Account Holder or the Bank may terminate this service at any time,
by giving the other party 90 days’ written notice. Additionally, either party may termi-
nate this agreement on 30 days’ notice if the other party have not complied with the
terms and conditions of the service.

(Account Opening Form: 3.5.4 and 3.5.5)



http://www.mof.gov.ps
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Text B

3.9.1 Access to use the Platform shall be provided by the Bank through any commu-
nication or delivery system that the Bank may specify from time to time, which
includes the internet. The Account Holder understands and acknowledges the confi-
dentiality and other risks associated with use of the internet. The Account Holder
accepts these risks inherent in the use of the internet and agrees that the Bank shall
not be responsible to the Account Holder for any damages that it may suffer which are
caused by the third party.

3.9.3 Authorized Users: The Account Holder has identified to the Bank (by
completing the Bank’s relevant forms) those individuals who will be authorized to use
the platform on the Account Holder’s behalf, and those individuals who will verify
(when required) the users and transactions performed. The level of authority, usage
ability, and security level for each Authorized User will be defined in the application
form. The Bank will rely on these authorizations unless it receives a written notice
from the Account Holder changing the identity of any Authorized User.

(Account Opening Form: 3.9.1 and 3.9.3)

Exercise 9: Below are two texts: The English ST in text A and the Arabic TT in text B.
Identify the major lexical, syntactic and textual errors in the TT. Rewrite the TT paying
particular attention to sentence and text cohesion without distorting the accuracy of the text.

Text A
Statement of Tenancy Terms

Your landlord by law must provide you with a Statement of Tenancy Terms free of
charge, within 28 days of the start of the tenancy.

Repairs

You and your landlord can agree the responsibility to repair, with the exception of gas and
electrical appliances and furniture safety which are the responsibility of your landlord.
Where the Statement of Tenancy Terms is not clear as to who has responsibility for repairs
the law will impose ‘default terms’ for landlord and tenant repair responsibilities. You
may be able to get some help from your local district council for some items of disrepair.

Tenancies for a term certain

If you do not have a tenancy agreement or the tenancy agreement does not state when
the tenancy will end, under the law you have a right to a tenancy that will run for six
months initially and after this period it will become a periodic tenancy (for example
month to month).

<http://www.nihe.gov.uk/rent_book.pdf>
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Text B

Ja¥) byl Ol

28 (st & clilaa JlaaY g s Oy el 355 O cony (8 i sy liall Al
DV Al e g

clalas

OV Y 5 A 5eS 5 a5 e ey o Dlal Ayl g ase (381 53 SSIL 5 il Sy
S e el sl e sl Dl gyl (58 Cna ) e A 5 s (10 A
Daliceall laall elal " dpm i da g " (i g (3 3l Al g el Jany

A o) el iy e Jpmal e 536 01558 sl 230
4.:.:a.n J.\.d J.\AIJ\

85 ¢ play) e g Cgu s 2ic J‘éﬁ?‘ﬁcuaie\bb\éffi‘m#ﬂusaé‘ﬁl
gyl 230 ey 5Bl 8yt s el Al s 3 sy b ) el il
(OAY g Jie) 45l ¥l esnany

Exercise 10: Compare the translation of the ST in the table below with the two translated
versions given in TT (1) and TT (2):

1. How was the ST passive structure rendered in the TT (1) and TT (2)?
2. What are the problems of each translation if any?
3. What changes would you suggest to deal with these problems?

ST TT (1) TT (2)
Jasy o )Y\ 3l Arab and foreign investment and The provisions of the attached law
19-1\33\ e\SA\-‘ free zones are governed by the shall govern the Arab and foreign
eb Gl & el attached law. investment.
= all JWd) e
QLL\AH 9 ‘;\.\A‘}“ 9
Boall
dﬂm Al mbd\ Matters not covered by this Law are ~ The provisions of the laws and
u—\-\‘ )ﬂ\ subject to the applicable laws and regulations applicable in each unless
dg—' )ﬂ\ 5 regulations. it is specifically provided in the
) ej L attached law.

St oald
ds\)d\ ym\
# O AL ArtIV: Law No. 65 of 1971 on Arab  Art IV: Law No. 65 of 1971 on Arab
uﬁ 1971 4wl %j Capital Investment and Free Zones Capital Investment and Free Zones
O

Judl L) is hereby repealed. Any provision shall hereby be repealed. Any
d-LgUA!‘ X ol contrary to what is stated in the provision contrary to what is stated
<y @dé BN present law is also repealed. Projects in the present Law shall also be

ull;ﬁ Al gl K approved under said law shall repealed. Projects approved under

1 43,5l continue to enjoy the rights and said law shall continue to enjoy the
el yalen g o8& privileges specified thereunder rights and privileges specified
wﬂ dle li )—Tml: (under that law). thereunder (under that law).
Sy B

Gsiall GaddE

Ua saiall Ll 3l g

O e

(Continued)
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(Continued)
ST TT (1) TT (2)
JUal g3 &2 Investor money is transferred to the  Invested capital shall be duly
& . il Arab Republic of Egypt and the re-  transferred to, and repatriated from,
e 4y sge export as well as the transfer of the Arab Republic of Egypt, and
sale) 5 Ay 2l profits earned abroad and in profits generated therefrom shall be
osni el g 3uai accordance with the provisions of duly transferred in foreign currency
gsj‘ M\ Cl-e DY) this law, and that the highest rate of ~ abroad in accordance with the
e&;‘y Lad g = LAl foreign exchange declared provisions of this Law, at the highest
ey ¢ ilall 13 convertible by the Egyptian rate prevailing and declared for free
All e e Jdels  authorities competent. foreign currency by the competent
Jasaall Jual) i) Egyptian Authorities
cali) o) By
Aaidall 4 jadll

ST: http://2daya.blogspot.co.uk/2012_07 08 archive.html
TT (1) and TT (2) are adapted from:
<http://englisharabictranslators.blogspot.co.uk/search/label/Legal%20Translation>

Exercise 11: Translate the following text into Arabic:

1.

Founding Principles

The Constitution of the Federal Republic of Somalia is based on the foundations
of the Holy Quran and the Sunna of our prophet Mohamed (PBUH) and protects
the higher objectives of Shari‘ah and social justice.

The Federal Republic of Somalia is a Muslim country which is a member of the
African and Arab Nations.

The Federal Republic of Somalia is founded upon the fundamental principles of
power sharing in a federal system.

The Constitution of the Federal Republic of Somalia promotes human rights, the
rule of law, general standards of international law, justice, participatory consulta-
tive and inclusive government, the separation of powers between the legislature,
executive and an independent judiciary, in order to ensure accountability, effi-
ciency and responsiveness to the interests of the people.

Article 35. The Right of the Accused
1.

The accused is presumed innocent until proven guilty in a final manner by a court
of law.

. Every person arrested or detained has the right to be informed promptly of the

reason for their arrest or detention in a language which the person understands.

. Every person arrested or detained shall have the right for his or her family and

relatives to be informed of his or her situation.

Every person may not be compelled to self-incriminate, and a verdict may not be
based on evidence acquired by means of coercion.

Every person who is arrested has the right to be brought before a capable court
within 48 hours of the arrest.
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6. Every person who is arrested or detained has the right to choose, and to consult
with, a legal practitioner and if he or she cannot afford one, the government must
appoint a legal practitioner for him or her.

7. Every person brought before a court of law for an alleged criminal offence is
entitled to a fair trial.

8. The accused has the right to be present at their trial.

9. The accused has the right to challenge the evidence presented against him or her.

10. The accused has the right to an interpreter if the accused person does not under-
stand the language being used in the court.

<http://www.constitution.org/cons/somalia/120708 ENG_constitution.pdf>

Exercise 12: Translate the following texts from a Power of Attorney (A) and from an
Acknowledgement (B) into Arabic:

Text A
Power of Attorney

Know all men by these present by this power of attorney That IMr .. . . DOB. . . of Derby,
United Kingdom, holder of British Passport No . . . and citizen of the United Kingdom.

I through this POWER OF ATTORNEY hereby authorize, appoint and constitute
Mr. ... Residence permit No: ... Jeddah, Somali national as my true and lawful
General Attorney in respect of registering my son’s birth and to do following acts,
deeds & things on my behalf:

IN WITNESS WHERE OF Mr. . . . executed this deed on the day first above written
Signed and delivered by the said Principal Mr. . . .

In presence of:

Witness: Solicitor’s Stamp

Text B
Acknowledgement

I hereby acknowledge that all the data and information herein above stated are valid
and that all documents and instruments submitted are valid and legal. I also declare
liability for the programs, database and contents thereof and that same do not infringe
upon the intellectual rights of others. I declare full liability if any or part of the above
mentioned information is proved to be invalid with no liability whatsoever on part of
the Intellectual Rights Protection Office and staff thereof.

Name:

Signature:
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7  Conclusion and recommendations

This book sheds light on legal translation from English to Arabic and vice versa. It analyzes
the features of legal English and Arabic; investigates the techniques of translating certain
elements of difference between English and Arabic on the lexical and the syntactic levels.
To analyze the features of legal Arabic and legal English, the chapters have referred to a
corpus of authentic legal texts covering various legal subtypes compiled from the internet,
solicitors and legal and translation books. Such analysis has come up with some conclusions
that are highlighted in what follows.

Legal English is unique in terms of its lexical features. It involves ‘terms of art’ with a
highly technical meaning, terms with a semi-technical meaning as well as general everyday
vocabulary. Legal English also includes Latinisms, French and archaic terms, all of which
continue to exist in legal texts in spite of the plain language campaign. Analysis of English
legal discourse has shown that lexical features such as archaic and Latin terms tend to occur
more frequently in one legal subtype than another; they are more common in official docu-
ments in general and in contracts in particular. Formality, which is another distinctive feature
of legal English, is expressed by fixed linguistic aspects such as speech acts, modals and
enactment formulas.

Legal English is characterized by many syntactic features such as complex sentences,
nominalization, passivization, performative verbs, modal auxiliaries, conditionals, doublets
and triplets and double negatives. Some of these features are more common than others such
as nominalization and modal verbs whereas some others are more common in one legal
subtype than another (for example passive, conditional and prepositional phrases).

As for the textual features, cohesion, and in particular lexical repetition, is a common
cohesive device expressed through reiteration (for example synonyms, near synonyms,
superordinates, etc.) or lexical chains. Due to the complexity of English legal texts, subordi-
nating or coordinating conjunctions are also a common feature in legal texts: ‘and’, ‘or’ and
the hybrid conjunction ‘and/or’, which suggests a degree of uncertainty. Generally, English
avoids recurrence, viz. the occurrence of the same word several times in a text, but it is
common in English legal discourse.

In analyzing the features of Legal Arabic, this research has come up with some consid-
erable findings about the characteristics of legal Arabic discourse. Like English, ‘terms of
art’ exist in legal Arabic but they are more common in official documents. Highly formal
expressions and figurative language are common in legal Arabic. Such formality is expressed
through first person plural pronouns, the use of formulas and honorific titles. Arabic tends
to use the gender-biased terms in which there is a preference for the masculine element in
writing, which can be considered a tradition in Arabic stylistics. Arabic legal discourse uses
a lexical category, common in official documents, called the ‘template terms and phrases’.
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Unlike in English, some of these template terms have disappeared, whereas a few others
have continued to exist such as 2} sl /) 5S2ll /&Ll (the previously mentioned, the above-
mentioned, mentioned/contained, subsequently).

There are some commonalities between legal Arabic and other Arabic registers such as
political Arabic, diplomatic Arabic, media Arabic in terms of lexis and style. It can be argued
that boundaries between legislative and international (for example UN) Arabic legal docu-
ments on the one hand and diplomatic Arabic discourse on the other are fuzzy. Furthermore,
there is a degree of similarity between Arabic legal discourse and news and diplomatic
discourse in relation to some lexical items such as highly decorative expressions; grammat-
ical elements such as nominalization, passivization and negation as well as textual features
such as parallelism and repetition (for example lexical repetition, be it morphological, word,
phrase, or clause repetition). The repetition is employed for different functions in various
Arabic registers. For example, it is informative in legal texts, whereas it is used for purposes
of persuasion and emotiveness in political discourse.

Legal Arabic is characterized by many syntactic features, the most common of which
are nominalization, modal expressions, doublets and triplets and complex sentences.
Although the passive exists in legal Arabic, it is less preferred and less common than the
active voice. Regarding the textual features, generally speaking Arabic legal discourse
employs many of MSA stylistic features: mainly parallel structures, root repetition, patterns
(synonyms, antonyms). Techniques such as suffix repetition and parallel structures are
sometimes used for rhetorical purposes and for achieving cohesion of the text. Lexical
density and lexical chains or listings are among the distinctive features of legal Arabic.
Thus, one can argue that the Arabic textual features are to be considered regular or universal
among different Arabic text types, the legal type being one of them. This emphasizes the
hybridity principle 1 have assumed when discussing the lexical features of Arabic legal
discourse.

Our analysis has shown that punctuation marks do not follow a well-defined rule in
MSA in general and in legal Arabic in particular. In legal discourse, the analysis shows the
ungrammaticality of the punctuation system in Arabic, its fluidity and the lack of reference
rules to be followed (if any exist, they are general and highly prescriptive). We can also
deduce that legal Arabic uses the period and the comma more often whereas frequency of
other punctuation marks, namely the colon and the quotation marks depends on the legal
subtype.

In spite of the existence of such punctuation marks, conjunctions such as s (and), —a (and),
L (also, in addition), 1aa (this), O (and), 28 (indeed / verily) and ¢ll3  (and that) still play
a major role in the Arabic punctuation system ‘to compensate for the lack of adherence to a
strict system of punctuation and sentence division’ (Al-Qinai, 1999:248).

Legal English compared to legal Arabic, keeps within the confines of register, whereas the
latter has a higher tolerance such that the cutting edge is not so clear between different
Arabic registers. The features of legal Arabic partially prove what has been stated by Hatim’s
seminar (2008, see endnote 30) about the register of legal Arabic: ‘Arabic has no legal
register’. Hatim’s statement might refer to the textual features of legal Arabic, most of which
are common in other Arabic registers. But in the case of Arabic official documents (for
example contracts), they are like English ones, unique and it can be argued that they are
representative of legal Arabic whether lexically, syntactically or textually.

Discussion of the features of legal English and Arabic, it can be argued that there are a
number of similarities between them. These include the formulaic nature of both registers
(for example archaic and template terms and expressions) on the lexical level. Nevertheless,
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one cannot claim that legal Arabic exhibits such a large number of these lexical items as
legal English.

Formality is another common feature of legal English and Arabic, but it is expressed
differently in the two languages. In English, it is expressed through modal auxiliaries, speech
acts and formulas. It is used through the medium of decorative language in Arabic, for
example through different forms of address and honorary titles.

There are some areas on the syntactic level that are common to both English and Arabic
legal language. These include nominalization, complex structure, doublets and triplets and
parallel structures. However, translation of these elements varies and does not follow the
same syntactic structures. On the textual level, both English and Arabic legal language use
lexical chains and lexical repetition which add to the semantic load of the sentence and
demand an effort as to their degree of translatability.

It can also be argued that there are several differences between English and Arabic legal
language. The first of these differences is in the domain of religious, culture-specific and
system-based terms. Due to the difference between the legal systems in both Arabic and
English on the one hand and the cultural systems on the other, both languages use totally
different terms to express these aspects as was demonstrated in Chapters 3 and 5. Gender-
based terms present another area of difference between English and Arabic legal language.
There is inconsistency both in the ST representation of gender elements and the translation
of such elements into the TT. In Arabic, for example, sometimes neutral words are used
while at other times the gender-marked masculine is used. The fact that Arabic prefers the
masculine element in writing has a close relation to the Arabic cultural and social back-
ground. That is, if a choice is to be made in writing about both sexes it will be made in favour
of the masculine and not the feminine. This attitude needs to be adapted in legal language as
otherwise there may be serious legal consequences.

There are also some differences between English and Arabic legal language on the
syntactic level. Firstly, the passive in Arabic is flexible and constructing it is much easier
than in English. Arab authors, however, tend to prefer the use of the active to the passive for
linguistic reasons or for stylistic preferences. With regard to translation, Arabic uses both
structures but the active is often used more. Modals are different in both English and Arabic
legal language, because modality is lexically realized in Arabic, whereas it follows a gram-
matical and syntactic system in English. The difference between the two systems has been
reflected in the translation of these modals from and into Arabic. The absolute object is a
syntactic structure in Arabic which does not have an equivalent in English; hence it is trans-
lated communicatively in English, using one of the intensifying adverbs, such as effectively,
completely, etc. Punctuation marks are less standardized in Arabic than in English and the
only defined punctuation mark is the full stop at the end of a long sentence. In the following
lines, the outcomes of analysis of the techniques of translating some areas of difference
between English and Arabic legal language on the lexical and syntactic levels will be
discussed. On the lexical level, two lexical areas have been investigated: religious, system-
based and culture-specific terms and archaic terms. On the syntactic level, the translation of
modal auxiliaries and passive structures have been analyzed.

In terms of religious, system-based and culture-specific terms, from Arabic into English,
we have noticed that documents that are subject to Shari‘ah Law use certain religious
formulas such as the ‘basmala’ and reference to God. These formulas are translated through
‘domestication’ of the term ‘Allah’ to correspond to ‘God’ in the TT. Other forms referring
to God have been rendered ‘denotatively’ as they are; thus neither interpretation nor vague-
ness has been represented in the TT.
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Analysis of the official documents cited in Hatim, Shunnaq and Buckley (1995) and
in Mansoor (1965a and b) has shown that techniques such as ‘omission’, ‘adaptation’, or
‘transposition’ are used in rendering religious terms such as = 4l and <o g el (“legal’
or ‘religious’, ‘equity’ or ‘good act’). In translating terms related to marriage, the translator
has opted for ‘cultural adaptations’ as in the translation of the term _g=<l) (dowry); unjustified
‘addition’ in translating the conditions of marriage, as in translating the term ¢! _»¥! (absolu-
tion). In translating the terms related to ‘divorce’, the translator has used different strategies
such as ‘borrowing’, ‘expansion’ and ‘unjustified omission’.

In the translation of the UIDHR, ‘omission’ comes in first place, especially in religious
references. Other techniques such as ‘borrowing’, ‘literal translation’ and ‘adaptation’ are
also used in the translation of this document. It should be noted that the translation of this
document as it stands is problematic and it should be retranslated.

It is clear from the analysis that ‘literal translation’ is the most common technique in
translating the system-based and culture-specific terms and other relevant synonyms from
English into Arabic such as ‘partner’ or ‘dissolution of partnership’. Other techniques such
as ‘adaptation’ and ‘expansion’ have also been used in translating terms relating to the topic
of civil partnership.

As for English archaic terms which are considered part and parcel of the English legal
language, they do not have a direct equivalent in Arabic; translation of them into Arabic
varies. They are sometimes rendered into Arabic template terms or conceptually explained,
for example into non-archaic Arabic words or phrases. ‘Addition’ is another technique used
in the translation of such terms into Arabic where the translator opted for making the refer-
ence of the archaic term in the TT clear.

Arabic template terms and phrases are used to refer to the names of persons or to a piece
of information rather than repeating them. These are more common in Arabic official docu-
ments than any other legal subtypes. They are rendered into English archaic terms. It is also
worth pointing out that English archaic terms can replace Arabic demonstrative pronouns or
prepositional phrases in which case ‘transpositions’ are employed.

Concerning the translation of modal auxiliaries from English into Arabic and vice
versa, as in the ChUN and the AChHR, it does not follow well-defined semantic and
syntactic rules. This can be attributed to the difference between the modal systems in
English and Arabic and the lack of correspondence between the English modals and
the Arabic modal expressions. For example, English prefers the use of imperative shall
in legislative commands to the present indicative or the future tense, whereas the Arabic
translation of imperative shall or may uses normal verbs in the imperfect tense or lexical
verbs denoting modality such as <2 (must), (*+2 (should). The modal meaning of the
latter, however, is not decisive and so is subject to many interpretations, hence avoiding
it in legal documents is recommended. Not only this, but drafting of the ST sometimes
uses modals that are not decisive in their deontic meaning, such as using should to
denote obligation rather than shall or must, or using ) s>¥ (it is not permissible/it is not
allowed) to express prohibition where <32 ¥ (must not) could have been used to sound more
binding.

In the case of translating modal expressions from English into Arabic as in the ChUN, the
most common modal auxiliaries are shall and may. The analysis shows that the translation
of shall does not follow a systematic pattern. The variation in translating it depends on its
structure in the ST, whether active or passive. Also, translation of may into Arabic varies:
sometimes a lexical verb is used; a shift in the tense is also used, or a preposition is used
instead of the lexical verb denoting possibility or permissibility. I have found the techniques
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that Abdel-Fattah (2005:42—45) has established to be helpful in translating modals from
English into Arabic.

In the case of translating modal expressions from Arabic into English as in the
AChHR, the most frequent modal verbs are the negative form of the verb )52 (it is allowed);
s Y (it is not permissible). Translation of this structure into English varies; shifting to a
more binding prohibition expressed by ‘shall not’, or to ‘transpositions’ of a noun to a verb
or active to passive. A suggested solution for this inconsistency could be making the ST
wording of modal expressions could be more binding.

The translation of passive structures from English into Arabic varies. Sometimes the
passive shifts to active as in the case of translating agentive passive (by phrase). The active is
used in both animate and inanimate agents, but the translation of the (by phrase) itself varies,
viz. it is represented as a subject in the case of animate agents, whereas it is represented as an
agentive phrase in Arabic using the preposition 2 (by) and sometimes { (for). The translator
sometimes sticks to the order of the ST, when the TT syntactic structure allows him / her to
do so, to keep the organizational structure of the ST message. In some other cases, however,
the translator changes the word order in the TT.

Arabic also adheres to the English passive structures mostly in cases where the agent is
not specified. Although the gap is not so wide between the active and the passive, the fact
that the TT shifts to active structures in translation validates the claim in Chapter 3 that
Arabic legal documents favour the active over the passive. In the case of the Arabic—English
document analyzed, the passive was adhered to most of the time. This may be attributed to
the fact that English uses the passive when the agent is not identified in the sentence.

As shown from the above discussion, legal translation presupposes a solid knowledge of
the linguistic structures of the SL and the TL and the strategies of analyzing translationally-
parallel legal texts such as transposition, modulation, equivalence and adaptation. Not only
that but experience on the part of the translator and knowledge of the cultural and legal
systems are also important. These enable the translator to locate texts in their social and legal
contexts. We can also argue that legal translation has always been related to general transla-
tion theory, but theorists and lawyers have realized the specific nature of it and the impor-
tance of looking at it as a discipline in its own right.

FUTURE PROJECTS

Further contrastive corpus-based analysis of modal auxiliaries in English—Arabic—English
legal texts is recommended. A further important aspect for future research is the investiga-
tion of gender differences between Arabic and English legal language. Translation of other
areas such as doublets and triplets which are common in both English and Arabic are also
interesting to investigate because rendition of them into English varies; sometimes they are
adhered to, while on other occasions they are reduced. Another pressing need is for an
analysis of the textual features of different Arabic text types so as to compare them to those
of legal texts and thus to check the regularities existing among them. This quest for regular-
ities can be approached through corpus-based translation studies, based on a larger scale of
electronic data, in order to arrive at more reliable and comprehensive results in terms of
regularities. Some restrictions will be on the horizon, however; these include the lack of a
well-defined legal corpus based on purely legal texts.”

Investigation of certain textual features, namely the lexical repetition on the word or the
phrase level in detail is also recommended. This can be done through corpus-based analysis.
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It will also be very beneficial to undertake some research that looks beyond the language of
a text, through looking at legal translation from different perspectives. This can be conducted
through the interface between critical legal studies, critical linguistics and translation theo-
ries. In this way, semiotics, gender, race, hegemony and ideology are all highlighted, where
the views of Saussure, Bourdieu and Foucault come into play. This means understanding
the ideological relations of meaning which affect the interpretation of texts. In general, the
breadth of Arabic—English—Arabic legal translation offers a vast amount of material for
future studies, including the sociolinguistic and cultural aspects of legal translation.
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The reason why I will focus on some areas and leave others out is because some of the areas of
difference between English and Arabic — which can have an impact on English/Arabic legal
translation — such as the gender differences, complexity of sentences on the syntactic level or the
different forms of repetition and punctuation on the textual level will require more detailed
investigations and can invariably be done in separate studies.

Full details of these documents will be given in chapter 4 of this book.

It is also known as the Code of Justinian, which is a compilation of Roman Law in Latin. It
forms the foundation of the Civil Law. For more information, refer to this website:
<http://www.princeton.edu/~achaney/tmve/wikil00k/docs/Corpus_Juris_Civilis.html>

For information on the history of translation in the Arabic tradition, consult Guttas (1998).

For more information, see Shaltout (1987:119).

For more information about Arabic translation activities and projects in the twentieth century, refer
to Baker and Hanna (2009:337).

According to Reiss (2000), texts serve four functions: informative (e.g. legal), expressive (e.g.
literature), operative (e.g. adverts) and audiomedial (e.g. film). The informative function involves
communicating facts, information or opinions, e.g. legal documents; the expressive function is
concerned with the composition of the message, the sender and the message addressed, e.g. litera-
ture; the operative function focuses on how the text is appealing, e.g. persuading, requesting such
as the language of adverts or ‘a barrister’s concluding statement” (Munday, 2012:112). Finally the
audiomedial function stresses the audio and visual elements of the text, such as that in films and
music. Boundaries between Reiss’s text typology are fuzzy because each of the above categories
can serve more than one function. For instance, the ST of 42 5 4LIS (Kalilah and Dimnah) is meant
to be an operative text but the function of the TT is obviously an expressive one.

Inner-state speeches refer to those addressed to the people of a particular state (e.g. concerning
a domestic issue) and they are not addressed to the international community. If they are
addressed to the International Community, they are described as inter-state speeches. For
example, Obama’s speech about the Healthcare plan is meant to be an inner speech addressed
to the American people only. But if he speaks about the Egyptian Revolution 2011, it is an
inter-state speech. Some speeches can be both, For example, Gadafi’s speech at the beginning
of the Libyan revolution in February 2011 was meant to be addressed to the Libyans and the
international community.

Among the main pre-twentieth century theorists are Cicero, Horace, Jerome, Luther, Dolet,
Dryden, Tytler, Pope, Schegal, Humboldt and Schleiermacher. For more information on them,
refer to Munday (2001).

By this is meant translating word-for-word, following the same syntactic structures and the word
order of the ST, though sometimes some transformations are made to respect the rules of the TT.
Pym (2011:81) argues that equivalence is a ‘widespread term for a relation that many believe in
and no one can prove beyond the level of terminology. We should accept that equivalence has no
ontological foundation, since translation problems allow for more than one viable solution.” This
means that, in the field of translation problems, equivalence is always: ‘belief in the translation as
equivalent of an ST.

A gloss means ‘an explanation or translation of a difficult word or phrase, usually added to a text
by a later copyist or editor . . .When placed between the lines of a text, it is known as an “interlinear
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gloss”, but it may appear in the margin, or as a footnote, or in an appendix, and may form an
extended commentary’ (Baldick, 2001:106).

Metalanguage means ‘any use of language about language, as for instance in glosses, definitions,
or arguments about the usage or meaning of words. Linguistics sometimes describes itself as a
metalanguage because it is a “language” about language . . . Roman Jakobson describes the “meta-
lingual” (or metalinguistic) function as that by which speakers check that they understand one
another’ (Baldick, 2001:152).

Full Arabic and English versions of the /raqi Constitution are available from:
<http://www.pogar.org/publications/other/constitutions/iraq-a.pdf>
<http://www.pogar.org/publications/other/constitutions/iraq-e.pdf>

According to Venuti (1995:20), foreignization is ‘an ethno deviant pressure on [target-language
culture] values to register the linguistic and cultural difference of the foreign text, sending the
reader abroad’. It is ‘a non-fluent or estranging translation style designed to make visible the pres-
ence of the translator by highlighting the foreign identity of the ST and protecting it from the
ideological dominance of the target culture’ (Munday, 2001:147).

For more information about these theories, refer to Jakobson (1959): ‘On Linguistic Aspects of
Translation’ in which he maintains that ‘equivalence in difference is the cardinal problem of
language and the pivotal concern of linguistics’ (1959:135). He distinguishes between three ways
of translating a verbal sign: intralingual (within one language), interlingual (between two different
languages) and semiotic (between two different sign systems). Other theorists such as Vinay and
Darbelnet (1995) propose their contrastive stylistic analysis of translation; Catford (1965), Levy
(1967) and Blum Kulka (1986) have discussed shift theory. Leuven-Zwart (1989, 1990) has
adopted Vinay and Darbelnet’s and Levy’s theories into a study of shifts through the micro and the
macro structural level of the text. In chapter 4. we will discuss Vinay and Darbelnet’s approach in
more detail.

Halliday’s systemic functional analysis (1985) is one of the widely applicable models to
translation from the 1980s and it is still forming a basis for many translation studies. In this
model, Halliday focuses on the sociocultural environment of translation for which he introduces
many concepts such as genre, register (field, tenor and mode), discourse semantics and
lexicogrammar.

Function-based theories involve the text type theory led by Reiss (2000), the skopos theory intro-
duced by Vermeer (2000) and the text analysis model by Nord (1997).

Microlinguistics and macrolinguistics are the two main levels of linguistics. The former ‘refers to
phonetics, phonology, grammar and semantics’. The latter ‘covers sociolinguistics, discourse
analysis and other related disciplines. In sociolinguistics, the micro level is often equated with
variation and face-to-face communication, whereas macrosociolinguistics involves language plan-
ning and sociology of language’ (Johnson and Johnson, 1999).

Nord (1997) has developed the skopos theory into a more detailed theory of text analysis. She has
provided basic concepts such as intention, function and effect. The hallmark of Nord’s approach is
‘text organization at or above sentence level” (Munday, 2001:81). She classifies translation into
two main types: documentary and instrumental. The former ‘serves as a document for the source
culture communication between the author and the ST recipient, i.e. food items’ (Nord, 1997:72).
The latter allows for the TT reader to get the same function that the ST reader has got as in the case
of a computer manual (ibid.). That is, the translation ‘acts as an instrument in its own right’
(Chesterman and Wagner, 2002:50).

This corpus is available from: <http://smlc09.leeds.ac.uk/query-ar.html>

The former refers to the period prior to the Norman Conquest (fifth century to 1066). In this period,
the Celts, Anglo-Saxons and Christians loaded the language of law with archaic terms such as
‘hereafter’ and ‘herein’. Middle English covers the period from after the Norman Conquest
(1100-1500).

Kocbek (2008:64) comments on the translation of ‘bona fide’ into English: “When for instance the
continental concept bona fide is translated into English, most frequently the expression good faith
is used, which, however, does not fully render the continental notion. The English concept of good
faith excludes negligence, while the continental understanding of bona fide often regards gross
negligence as the equivalent of bad faith. Moreover, the continental concept covers a wider
semantic field and includes confidential relationships and a minimal standard of conduct expected
of the parties engaging in commercial transaction’.
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The formula for announcing the elections results in the UK is: ‘I, name, The Acting Returning
Officer for the name of seat, hereby give notice that the total number of votes given for each candi-
date at the election date was as follows, list of candidates and the number of votes received. And
that name of winning candidate(s) has been duly elected to name of democratic body for name of
seat (as name of office).’

<http://www.electoralcommission.org.uk/>

This is the code of the document from the UN Official Document System (ODS). The document is
entitled: ‘Committee on the Elimination of Discrimination against Women Consideration of
Reports Submitted by States Parties under Article 18 of the Convention on the Elimination of All
Forms of Discrimination against Women Sixth Periodic Report of States Parties United Kingdom
of Great Britain and Northern Ireland’.

This is the code of the document from the UN (ODS). The document is entitled: ‘Implementation
of the International Covenant on Economic, Social and Cultural Rights Fifth Periodic Reports
Submitted by States Parties under Articles 16 and 17 of the Covenant United Kingdom of Great
Britain and Northern Ireland.’

Addition of ‘shall’ is mine.

Permissibility in English can be expressed by lexical items, such as the adverbials ‘duly’, ‘likely’,
‘possibly’; and the verbs such as ‘to be’ plus ‘entitled to’ or ‘free to’ (Bhatia, Candlin and Gotti,
2003:106-7).

For a detailed account of these elements, consult Mellinkoff (1963:305-330).

For more information about cataphoric and anaphoric reference, see Halliday and Hasan
(1976).

Hatim is quoted from a lecture for the Centre of Translation, University of Leeds (March 2008).
Hatim commented on the lack of specific features of Arabic legal discourse in the Third Conference
of the Said Association of Translation and Arabization (28-30 December 2009).

Most of the work I have come across deals with Arabic—English—Arabic translation theory in
general such as the works of Hatim (1990, 1994, 1997a, 1997b) among some others.

Metaphors are also said to occur in English legal discourse, examples of which are given by
Alcaraz Var6 and Hughes (2002:11) such as ‘to stand mute by visitation of God’ and ‘money laun-
dering’. In this respect, they (ibid.:44) commented:

Given the traditional and eminently conservative nature of legal phraseology, it is quite likely
that the same or similar figurative usages will be found in many different languages. Whenever
this is not the case, perhaps the wisest course is for the translator to choose the plainest possible
rendering rather than run the risk of fanciful or highly coloured expressions at odds with the
generally formal and even solemn tone of this type of text.

On the difference between English and Arabic use of formulaic expressions, Davies (2007:67)
comments: ‘A comparison of the politeness formulas used in Arabic and English, for example,
soon reveals that literal translations of these will often be communicatively disastrous; where func-
tionally similar formulas exist in the target culture, an equivalent effect can often be achieved by
substituting these, but in many cases there is quite simply no equivalent to be found and omission
may then be a reasonable solution’.

Some of these terms have been known to be used in the masculine because persons who are doing
the job are males such as <5l « calall ¢ Ul (the judge, the bailiff and the clerk). However, the
situation might have been changed and females can undertake these jobs.

Translations of Qur’anic verses are cited at ‘The Meanings Of The Holy Qur’an’ by Abdullah
Yusuf Ali [online]:

<http://www.islam101.com/quran/yusufAli/> [accessed 05/09/2013]

“The passive participle is a morphological form derived from the verb to refer to the person or thing
that undergoes the action denoted by the verb. In Classical and Modern Standard Arabic grammars,
it is called /ism-u I-maf ul / noun of the patient’ (Gadalla, 2010:1).

For more information about the passive participle, its definition and functions refer to Gadalla
(2010:1-4).

I have investigated a considerable corpus compiled in the Ottoman Empire in the seventeenth
century. The texts are void of any punctuation marks apart from a period at the end of the text. In
discussing the lexical density earlier in this chapter, we have noted that each word in the lexical
string is separated from the other by means of s (and) which functions as a punctuation marker.
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This has been a continuation of the old tradition, which used it in exactly the same way as in the
case of the Ottoman texts.

In order for me to provide examples, I need to present a big excerpt if not the complete document
to investigate the different types of commas and this can be done in a separate study.

For more information about the use of s (and) as a conjunction, refer to Hassan (2005b).

For examples on this, see Alcaraz Varé and Hughes (2002:185).

The textual level requires a separate study which will be one of my future projects. Similarly, not
all the areas of difference on the lexical and syntactic levels will be covered in this book. For
example, on the syntactic level, we are not going to discuss gender differences and their impact on
the accuracy of legal translation. That is only because it requires separate research where we can
apply a different methodology and use a different corpus.

Epistemic modality is ‘concerned with the speaker’s assumptions or assessment of possibilities
and, in most cases, indicates the speaker’s confidence (or lack of confidence) in the truth of the
proposition’ (Coates 1983:18). An example of this category is presented by the phrase ‘I think” in:
1 think that Manchester United plays better in this game.

An example of deontic modality is represented in the modal ‘must’ in ‘7The United Nations must
interfere to end the conflict in the region’.

Dynamic modality ‘is concerned with the disposition of certain empirical circumstances with
regard to the occurrence of some event’ (Perkins, 1983:34). Palmer (1990:7) notes that it ‘is
concerned with ability and volition of the subject of the sentence, and is not, perhaps, strictly
modality at all’. Thus, according to Palmer: dynamic modality represents (ability) not ‘judgements
(epistemic) or attitudes (deontic) of the speaker’ (Palmer, 1990:83). An example of dynamic
modality is represented by ‘can’ in: / can swim.

Volition means intention, for example 7 promise I will say the truth, nothing but the truth. For more
information about volition modality, refer to Nuyts (2006).

Intrinsic ‘shows some human control’ whereas extrinsic ‘not the result of human control but of
human judgment’ (Dury: Brief Glossary of Modality) Online
<http://dinamico2.unibg.it/anglistica/slin/modgloss.htm>

Refer to Nuyts (2006) and Dury: Brief Glossary of Modality online:
<http://dinamico2.unibg.it/anglistica/slin/modgloss.htm>

Alethic modality refers to logical modality and ranges from logical impossibility, possibility to
logical necessity (von Wright, 1951:1-2); ‘it relates to the notion of truth itself: it is necessarily true
or false that p; it is possibly true or false that p’ (Anchimbe, 2012: 32).

For information on the meaning of epistemic, deontic, alethic modality refer to (4.5.2.2) and the
above endnotes.

Boulomaic modality refers to desire (Anchimbe, 2012:32). It ‘can be paraphrased as it is hoped/
desired/feared/regretted that . . . It ranges from not-wanting through not-opposing to wanting’ (Dury:
Brief Glossary of Modality) Online:

<http://dinamico2.unibg.it/anglistica/slin/modgloss.htm>

For more information on boulomaic modality, refer to Perkins (1983).

Temporal modality is one of Rescher’s (1968) eight modal categories: alethic, epistemic, temporal,
boulomaic, deontic, evaluative, likelihood and causal (quoted in Perkins, 1983:9). It ‘relates to
time’ (Anchimbe, 2012:32) and ranges from ‘never’ through ‘sometimes’ to ‘always’. ‘Like exis-
tential modality this refers to the target of description’ (quoted in Dury: Brief Glossary of Modality)
Online. Anchimbe (2012:32) comments on the other modalities: ‘epistemic (relating to knowledge
and belief); boulomaic (relating to desire); deontic (relating to duties); evaluative (for example ‘it
is good thing that p’); likelihood (for example ‘it is likely that p’) and causal (for example ‘the
existing state of affairs will bring it about that p°).

For more information on the passive voice, its constraints, consult Svartvik (1966) and Quirk et al.
(1985).

Periphrastic is defined as ‘combination of words rather than by inflection (such as did go and of the
people rather than went and the people’s)’ Oxford Dictionaries online:
<http://www.oxforddictionaries.com/definition/english/periphrastic>

Thus, periphrastic agents in Arabic passive describe a phrase of more than one word, normally
initiated by a preposition.

The two terms refer to the process of separation between married couples. Yet, there is a difference
between both concerning the procedures of performing it in the Arabic and English cultures. For
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example, talag in Shari‘ah Law is viable verbally or via written certificate issued from the court
upon the request of the husband. A copy of this certificate is sent to the divorcee’s home address to
sign. In the UK, for instance, marriage is considered a ‘civil contract’ the dissolution of which is
subject to the evaluation of the magistrates’ court based on the circumstances of preaching the
vows of marriage and whether or not the two parties are guilty.

This is a purely cultural situation that does not exist in the TT culture.

Details of the exact time of ‘iddah in the Qur’an have been mentioned in Sura 2, J.2 verses 232-234
which is available from:

<http://www.noblequran.com/translation/>

This term ‘iddah is also mentioned in the Qur’an in Sura 65 verse: 4 which is available from the
following website:

<http://corpus.quran.com/translation.jsp?chapter=65&verse=4>

A copy of the ST is available from:

<http://www1.umn.edu/humanrts/arab/UIDHR.htm]>

The TT is available from:

<http://www .barrypearson.co.uk/articles/gods/islam_universal.htm>

© Barry Pearson 2008.

This is the correct way of pronouncing this term as a derived noun from the verb (khala ‘a).

‘I pledge to share my life openly with you. I promise to cherish and tenderly care for you, to honour
and encourage you. [ will respect you as an individual and be true to you through all the good and
bad times.’ For exchanging rings these words are uttered: ‘I give you this ring as a token of my love
and a sign of the promises I make to you today.” Civil partnership ceremonies, available online
from: <http://www.bracknell-forest.gov.uk/your-civil-partnership-ceremony-choices.pdf>

For information on civil partnership and the differences between it and civil marriage and/or
marriage, refer to the Civil Partnership Act 2004 or the Civil Partnership Guide available from:
<http://www.civilpartnershipinfo.co.uk/>

These documents have been selected through a term-based search from the UN official document
database. They have been introduced in Chapter 4 (section 4.6.1). Thus, we will only refer to them
by the symbol of the document as given by the database, and the article number will also be
included.

The two examples are obtained from the BBC English and Arabic websites in an article about the
resignation of David Laws, the British Treasury Minister, after his expenses scandal. Links to the
English and Arabic articles are given below:

<http://news.bbe.co.uk/1/hi/uk/10192614.stm>
<http://www.bbc.co.uk/arabic/multimedia/2010/05/100530 hs uk laws resign cabinet.shtml>
This article is available from:
<http://www.express.co.uk/news/uk/184647/Gay-couple-set-to-christen-children>

This example is quoted from the article about David Laws, the British Treasury Minister mentioned
earlier in section 5.4.3.

We have highlighted that the function of these archaic words in Chapter 3 (section 3.3.2.4) is to
be used for reference. I believe that this function is employed here by using the demonstrative
pronoun s (inanimate plural) — ‘these” and the prepositional phrase — %2 (in them).

The difference between ¥/la (not) and v«Y/laysa (not) is that the former occurs before a verb while
the latter occurs before a noun or a noun preceded by a preposition.

The only Arabic legal corpus available from the University of Leeds Centre for Translation Studies
website, compiled by Dr Serge Sharoff and myself, is not purely legal as all data is derived from
the internet, hence includes many irrelevant web pages.


http://www.noblequran.com/translation/
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http://www.news.bbc.co.uk/1/hi/uk/10192614.stm
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